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10% or more of their stock. 
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STATEMENT OF AMICI’S IDENTITY, INTEREST, AND SOURCE OF 
AUTHORITY TO FILE 

 This brief is filed pursuant to Rule 29(a) of the Federal Rules of Appellate 

Procedure.  All parties have consented to its filing.  Amici are: 

 William T. Bagley, a 60 year member of the California State Bar (Boalt Hall 

-  1952) who, as an Assemblyman (1961 to 1974) in 1965 authored Assembly Bill 

1024 transferring the Point Reyes tidelands to the  National Park Service,  

specifically reserving to the State’s “the right to fish.” That reservation applied to 

the pre-existing oyster farm in Drakes Estero.  Bagley’s interest in this matter is 

both personal and legal.  His comments on the Draft Environmental Impact 

Statement [DEIS] in the form of a Declaration appear as Exhibit 3 [Ex 3] to the 

Appendix at page 00020 [App 00020]. 

 “Pete” McCloskey, another 60 year member of the California State Bar 

(Stanford Law – 1953), as a member of Congress (1975-1983) coauthored the 

Endangered Species Act and intervened with the Office of the President to secure 

the 1970 Congressional appropriation that enabled the National Park Service to 

acquire in 1972 the land and facilities onshore Drakes Estero used by the oyster 

farm.  His continuing commitment and interest in the Point Reyes National 

Seashore is demonstrated in the Bagley, Burton, McCloskey August 2011 letter to 

former Secretary Salazar, Ex 8, App 00095. 

 Phyllis Faber is a noted wetland scientist, who was co-chair of the Marin 

County Prop. 20 effort in 1972 to form a Coastal Commission, and was a member 

of the first North Central California Coastal Commission for eight years, chair for 

Case: 13-15227     10/22/2013          ID: 8831249     DktEntry: 74-1     Page: 6 of 29



 

v 

 

two years. She is also the co-founder of the Marin Agricultural Land Trust that has 

protected almost 50% of Marin’s agricultural land through the use of conservation 

easements.  For over 40 years she has worked to preserve agriculture in Marin, 

including in the coastal zone.  

 Mark Dowie is an award-winning investigative environmental and science 

reporter and resident of Marin County.  His interest “is in ensuring that public 

policy and decisions impacting the environment are based on accurate facts and 

sound science."  

 Tomales Bay Association is a 50-year old West Marin County 

environmental organization that has been at the forefront of many environmental 

issues throughout the years.1  Among other reasons, it supports DBOC as: 

. . . a critical component of on-going habitat restoration projects for 
Threatened & Endangered species, especially native oyster restoration 
projects in SF Bay and elsewhere in the State, because it is the last operating 
cannery in California and therefore the only readily available source of shell 
in California. 

 Patricia Unterman dba the Hayes Street Grill, who committed to serve only 

fresh fish, seafood and produce when she and her partner opened the Hayes Street 

Grill in the Civic Center in 1979. In her words,  

“Our mission was, and is, to stay as local as possible in selecting all our 
ingredients. We know exactly where every fish and shellfish comes from, 
who caught it or harvested it and how it was caught or harvested. We only 
buy sustainably managed fish and shellfish. The loss of the oysters produced 
by DBOC would have a devastating impact on our mission, our menu and 
the expectations and pleasure of our customers.  We cannot replace the 
fresh, local, shucked oysters from DBOC.” 

                                           
1 See Tomales Bay Association letter to the Court, Ex 9, App 100. 
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 Tomales Bay Oyster Company [TBOC] is one of two oyster farms located 

on Tomales Bay in Marin County with retail shops along State Highway One. Its 

retail and picnic area is at capacity and its customers will be adversely affected if 

DBOC’s 50,000 customers attempt to visit TBOC. In addition, TBOC’s lease 

payments and privilege use taxes are likely to increase or services decrease to 

offset the loss of revenue from DBOC’s operation that goes into the State Trust 

Fund that supports administration of the State’s aquaculture program. 

 Alliance for Local Sustainable Agriculture is an unincorporated association 

of people who believe that “a diversified and healthy agricultural community is 

important to our individual health and to our community’s and our nation’s safety, 

economy and environment.” They are “advocates for the use of good science and 

fair processes.”  

 The California Farm Bureau Federation and the Marin and Sonoma County 

Farm Bureaus, which are active in the San Francisco Bay Area “foodshed,” are 

nonprofit voluntary membership corporations whose purpose is, respectively, to 

protect and promote agricultural interests in the State and in their Counties, and to 

find solutions to the problems of the farm and rural communities.  Their 

participation as amici is an extension of their concern for the future of DBOC as 

expressed in comments on the DEIS. 

 Food Democracy Now is a grassroots movement of more than 350,000 

American farmers and citizens dedicated to reforming policies relating to food, 

agriculture and the environment. They support DBOC because they support 
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“recreating regional food systems, supporting the growth of humane, natural and 

organic farms, and protecting the environment.”  

 Marin Organic, founded in 2001, fosters “direct relationship between 

organic producers, restaurants, and consumers” to strengthen the commitment and 

support for local organic farms, such as DBOC. 
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I. INTRODUCTION  

The Drakes Bay Oyster Company is a treasured part of California’s coastal 

zone in the Point Reyes National Seashore.  Shellfish from Drakes Estero are an 

important part of the San Francisco Bay Area’s world famous local, sustainably 

raised food movement.  Modern environmentalists hail Marin County and DBOC 

as a model for sustainable agriculture. Consistent with Federal policies supporting 

increasing the Nation’s supply of sustainably raised seafood, California, which 

leases Drakes Estero to DBOC, has declared shellfish cultivation there to be “in the 

public interest.”2  

II. ISSUES 

 At issue is the Secretary of the Interior’s Order of November 29, 2012 

[Secretary’s Order] denying the Drakes Bay Oyster Company [DBOC or Oyster 

Farm] 3 a permit to continue to operate in the Point Reyes National Seashore 

[PRNS].  The majority decision fails to consider or answers wrongly these 

important questions: 

A. Does the “notwithstanding any other law” clause in Section 1244 insulate the 

Secretary from compliance with the Federal Coastal Zone Management Act 

                                           
2 Counsel for DBOC provided some comments on this brief, but it was authored by 
the undersigned.  Other than the undersigned, no person, party, or party’s counsel 
contributed money to fund the preparation or submission of this brief. 
3 “Oyster Farm” sometimes refers to the Drakes Estero farm under prior 
ownership. 
4 Section 124, P.L 111-88. 
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[CZMA] requirement that federal agencies comply with the “enforceable 

policies” of State coastal plans to the extent “practicable”? 5  

B. Is the Secretary’s Order prohibiting aquaculture in Drakes Estero an 

improper usurpation of the State’s constitutionally mandated, statutorily 

retained and historically administered jurisdiction over fish and aquaculture, 

including oyster cultivation, in Drakes Estero?  

C. May the Secretary grant a permit solely for DBOC’s use of the land and 

facilities onshore Drakes Estero, a permit that does not interfere with the 

State’s aquaculture leases?  

D. Is NEPA review required to ensure that the Secretary follows a fair and 

transparent process when exercising the discretion to grant or deny DBOC 

the permit authorized in Section 124? 

 

III. FEDERAL COASTAL ZONE MANAGEMENT ACT AND 
CALIFORNIA COASTAL ZONE POLICIES REQUIRE DBOC BE 
GRANTED A PERMIT IF “PRACTICABLE”  

 Citing and quoting Ness Inv. Corp., v. U.S. Dep’t of Agr., Forest Serv., 512 

F2d 706, at 715 (9th Cir. 1975), the majority acknowledges that the court has 

jurisdiction to review agency action for an abuse of discretion when the alleged 

abuse “’involves violation by the agency of constitutional, statutory . . . or other 

legal mandates or restrictions.’”  The majority goes on to state that:  

                                           
5 16 U.S.C. Section 1456(c)(1)(A). 
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The Secretary’s decision did not violate any statutory mandate . . . . Section 

124 . . . left [the Secretary] free to consider wilderness values and the 

competing interests underlying a commercial operation in an area set aside 

as a natural seashore.  (Opinion, page 22 [Op22].) 

 

 Contrary to the majority decision, the Secretary’s Order does violate a 

statutory mandate. The PRNS and DBOC are located in California’s coastal zone.  

The CZMA requires that federal activities comply with the “enforceable policies” 

of the state coastal plan “to the extent practicable.”6  The District Court found that 

the decision to deny the Oyster Farm a permit was “agency action.”7 The 

California coastal plan defines aquaculture as agriculture.8  With regard to 

agriculture, the “enforceable policies” of the coastal plan provide that:  

. . . lands suitable for agricultural use shall not be converted to 

nonagricultural uses unless continued or renewed agricultural use is not 

feasible . . ..”9  

                                           
6 In addition, California Public Resources Code [PRC] Section 30003 provides that 
federal agencies shall comply with the California Coastal Act “to the extent 
possible under federal law.”  
7 See the district court’s order at ER 27:23 – 30:2.   
8 PRC Section 30100.2. 
9 PRC Section 30242.  See similar terms in the National Aquaculture Act of 1980 
[Aquaculture Act], 16 U.S.C. 2801, et seq.  It states a national policy requiring all 
federal agencies “to encourage the development of aquaculture.” “Federal 
consistency” requirements direct Federal agencies with jurisdiction over any 
activity that may affect “the achievement of the purpose and policy of this chapter” 
to “perform such . . . activity in a manner that is consistent with the purpose and 
policy of this chapter.”  16 U.S.C. 2805(d).  The National Marine Fisheries Service 
[NMFS] asked that the Aquaculture Act be added “as relevant law to be considered 
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 Section 124 explicitly gives the Secretary authority to “issue a special use 

permit” to DBOC. Unless Congress proclaims it has preempted State law, under 

Article X of the United States Constitution the “notwithstanding any other law” 

phrase in Section 124 cannot exempt the Secretary from compliance with 

California law. And there is no basis for the Secretary to claim that it is not 

“practicable” or “feasible” to comply with the State’s policy that requires that 

aquacultural/agricultural uses continue in the PRNS. In City of Sausalito v. 

O’Neill, 386 F.3d 1186 (2004), the Ninth Circuit found a “compelling reason” for 

overturning a “consistency determination”10  that was based on a ground not 

consistent “to the maximum extent practicable” with an enforcement policy in the 

State plan. 386 F.3d at 1222. 

 Interestingly, CZMA requirements are described in the EIS and include the 

policy of state/federal comity implicit in the Act, which is that the Act: 

. . . provides states with the ability to review federal activities and federally 

permitted activities, and ensure that such activities are consistent, to the 

maximum extent practicable, with their coastal zone management plans.”  

 

                                                                                                                                        
in . . . informing this EIS,” and said, “NMFS believes that the removal of the oyster 
facility should be considered an action.” [Emphasis added.] EIS, Appendix D-46-
47, Exhibit 1 [Ex 1], Appendix page 00102 [App 00102].  Nevertheless, the 
Aquaculture Act is not among the federal laws listed in the EIS, pages 53-59 [EIS 
53-59], App 00007-14. 
10 15 CFR Section 930.34. 

Case: 13-15227     10/22/2013          ID: 8831249     DktEntry: 74-1     Page: 13 of 29



 

5 

 

Also described in the EIS is the obligation of DBOC to file a “consistency 

certification” if granted a permit, but there is no reference in the EIS to the federal 

defendants obligation to file a “consistency determination” for an activity that 

clearly violates an “enforceable policy” in the State coastal plan.11 

 En banc review is needed to ensure that the 9th Circuit decision concluding 

that the “notwithstanding any other law” provision in Section 124 is not interpreted 

as freeing the Secretary from compliance with the CZMA.12 

                                           
11 EIS 57, Ex 1, App 00011. 
12 This issue was not raised previously in this proceeding, however, 28 U.S.C. 
Section 2106 authorizes courts of appellate jurisdiction to “direct the entry of such 
appropriate judgment, decree, or order, or require such further proceedings to be 
had as may be just under the circumstances.” 
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IV. STATE’S RETAINED FISHING RIGHTS ARE AN INTEREST IN 
PROPERTY, A FORM OF EASMENT ON THE DRAKES ESTERO 
WATER BOTTOMS 

A. Secretary’s Order Conflicts With State’s Retained Fishing Rights.  

  The majority opinion overlooks key provisions in the Secretary’s Order 

when it describes the case as nothing more than a:  

. . . challenge to the Secretary of the Interior’s discretionary decision to let 

the Drakes Bay [Oyster Company] permit for commercial oyster farming 

expire according to its terms. . . . (Op 22-23) 

 

 In fact, the Secretary’s November 29, 2012 Order has two distinct aspects. 

It: 

 (a) Denies the DBOC a permit to continue to occupy premises legitimately 

under the control of the DOI, and  

(b) Directs that DBOC cease cultivating shellfish without regard to the 

State’s retained fishing rights and DBOC’s rights and obligations under 

State leases for shellfish cultivation in Drakes Estero.    

 The Secretary’s Order directing that DBOC cease cultivating shellfish 

contradicts the July 11, 2012 [July 2012] statement of intent of the California Fish 

and Game Commission [F&G Commission] to lease the water bottoms to DBOC at 

least through 2029: 
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The Commission, in the proper exercise of its jurisdiction, supports and 

continues to support the agricultural business of aquaculture, and to that end, 

has clearly authorized the shellfish cultivation in Drakes Estero through at 

least 2029 . . . in accordance with the Commission water bottom lease 

granted to [the Drakes Bay Oyster Company].13 

 

Even if the Secretary denies DBOC a permit for use of the onshore land and 

facilities, the State can continue to lease and DBOC can continue to cultivate 

shellfish in the Drakes Estero water bottoms.  The loss of the last oyster cannery in 

California would mean the loss of a source for the oyster shells used in San 

Francisco Bay restoration projects and the fresh shucked oysters that are an 

important part of the local organic food supply, but under the California 

Constitution, Article I, Section 10, the United States must grant access to Drakes 

Estero if it “serves a public purpose” and shellfish could be transported to a remote 

location for processing.14  

 

B. Fish and Game Commission Jurisdiction 

 The fishing rights the State retained when it transferred the PRNS tidelands 

to the United States in 1965 include the right to continue leasing the Drakes Estero 

                                           
13 Ex 2, App 00017. 
14 See Tomales Bay Association letter, Ex. 9, App 00100 and “interest” of amicus 
Hayes Street Grill. 
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water bottoms for shellfish cultivation. The State’s retained right to lease the water 

bottoms is “an interest in property,” a form of easement on Drakes Estero. This 

was the contemporaneous interpretation of the 1965 bill by the parties in 1965-

1966, 15 and it has been confirmed by over 45 years of usage since the tidelands 

were transferred to the U.S.16  

 Officials at the highest level in the federal government have confirmed this 

understanding of the scope of the State’s retained fishing rights.  The 1972 Deed 

transferred ownership of the onshore land and facilities to the United States “in 

accordance with the terms of the “Offer to Sell Real Property.” The terms include 

the 40-year RUO and said that when the RUO expired a permit could be granted 

for continued occupancy of the property, provided: 

. . . that such permit shall run concurrently with and terminate upon the 

expiration of State water bottom [leases] assigned to [the Oyster Farm]. 

 

The U.S. Attorney General in a December 12, 1972 letter from then Acting 

Attorney General Robert Bork to the Secretary of DOI Rogers Morton explicitly 

approved the terms and conditions in the Deed: 

                                           
15 Bagley comment on Draft Environmental Impact Statement [DEIS].  Ex.3 App 
00020. 
16 Great weight is given to contemporaneous and long-standing administrative 
interpretations of a statute.  See Amador Valley Joint Union High Sch. Dist. v. 
State Bd. of Equalization, 22 Cal.3d 208 (1978) [administrative construction of 
Prop 13] and State of South Dakota v. Brown, 20 Cal.3d 765 (March 1978)  [long-
standing interpretation of the extradition powers and duties of the Governor].  
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The title evidence and accompanying data disclose valid title to be vested in 

the United States of American subject to the rights and easements noted . . . 

which you have advised will not interfere with the proposed use of the land. 

 

(ER 587.)  In 1974 DOI further confirmed the federal understanding that scope of 

the State’s retained fishing rights when it stated in an Environmental Impact 

Statement on the proposed Point Reyes Wilderness Area that Drakes Estero could 

never be given “wilderness” status because of the State’s retained fishing rights.  

The history of the 1976 legislation designating Drakes Estero “potential 

wilderness” is set out in the dissenting opinion.  

 These authorities were dismissed in the EIS as reflecting “confusion” over 

the scope of the State’s retained fishing rights as “evidenced by comments received 

during the public scoping process.” NPS resolved the “confusion” by consulting 

with the California Department of Fish and Game [CDFG], a State agency within 

the Natural Resources Agency that is responsible for administering the leases, 

leases which under California’s Constitution are and can only be authorized by the 

F&G Commission.17  

 In a 1951 Opinion, California Attorney General Edmund G. Brown advised: 

                                           
17 EIS 9, Ex 1, App 00006. 
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The Legislature does not have authority to delegate the power to administer 

the Division of Fish and Game to any person or agency other than the Fish 

and Game Commission established by the Constitution.18 

 

 Consistent with the policies reflected in the CZMA, in establishing PRNS in 

1962 Congress specifically provided that the federal government may only acquire 

an “interest” in State-owned property within the PRNS boundaries with the State’s 

“concurrence.”19 

C. EIS Sets Up A “Catch-22” for DBOC If Permit Granted 

 After an extensive planning and environmental review process under the 

California Marine Life Protection Act,20 effective May 2010 the F&G Commission 

adopted the “preferred alternative,” which allows “commercial aquaculture of 

shellfish” in Drakes Estero.  Regulations issued by the F&G Commission provide 

that shellfish cultivation in Drakes Estero is only allowed if pursuant to a State 

                                           
18 17 Ops. Cal. Atty Gen. 72 (February 20, 1950). Ex 4, App 00031. See also the 
discussion of allotments for shellfish culture in 46 Ops. Cal. Atty Gen 68  
(September 30, 1965), in which the Attorney General noted that “Oyster and 
shellfish are ‘fish’, Section 45, and as such are subject to the prerogative of the 
sovereign to protect and preserve them in such manner and upon such terms as the 
Legislature deems best for the common good.” [Citations omitted.] Ex.5, App 
00040. 
19 See Pub. L. 87-657 Section 3(a) and 43 U.S.C. Section 1311(a) (states have 
primary responsibility over management and use of submerged lands). 
20The PRNS Superintendent Don Neubacher and Chief Scientist Dr. Sarah Allen 
participated in the process as members of a Stakeholder Group and the Science 
Advisory Team, respectively.  See 
http://www.dfg.ca.gov/marine/mpa/northcentralcoast.asp and    
http://www.dfg.ca.gov/marine/mpa/mpsat.asp.  
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lease.21 Nevertheless, and inexplicably, all alternatives in the EIS that would allow 

DBOC to continue to operate would condition the granting of a permit on DBOC 

relinquishing its State leases.22 This set up a Catch 22 situation for DBOC in that 

the EIS goes on to provide that:  

Section 124.  . . does not relieve DBOC of its obligations to comply with the 

Marine Life Protection Act.23 [Emphasis added.] 

 

Although we applaud this recognition that federal law cannot excuse compliance 

with State law, this action is indicative of defendants’ lack of “good faith” in 

preparing the never-completed EIS. The Secretary’s Order is ultra vires insofar as 

it directs action that interferes with the State’s leases and DBOC’s rights and 

obligations under its State leases and asserts rights DOI may not acquire without 

the “concurrence” of the State.24  

 If there remains any question about the scope of the State’s retained fishing 

rights, we urge the Court to refer the issue for decision to the California Supreme 

Court pursuant to Rule 8.548 of the California Rules of Court for the Supreme 

Court and Courts of Appeal.25 

                                           
21 “. . . the commercial aquaculture of shellfish pursuant to a valid State Water 
Bottom Lease and permit.” See 
http://www.dfg.ca.gov/marine/mpa/nccmpas_list.asp. 
22 Executive Summary, EIS, p. xxxii. 
23 Supra. 
24 See footnote 18, supra. 
25 E.g., see Klein v. United States of America, 50 Cal.4th 68 [July 2010]. 
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V. IN THE ABSENCE OF SAFEGUARDS IN SECTION 124, NEPA 
REVIEW IS REQUIRED BEFORE SECRETARY CAN ORDER 
DBOC CLOSED. 

 Unlike the majority opinion, modern environmentalism recognizes that 

“wilderness” as “an area where the earth and its community of life are 

untrammeled by man,”26 is a romantic notion, a mythical place. The impact of 

humans on the global environment is an irrefutable fact. Contemporary 

conservationists, who are environmentalists, recognize that because of the role 

humans have played over the centuries the land – and sea – must be managed, not 

left to spin into a new ecological framework, one which will inevitably reflect the 

changes flowing from human impacts over time, whether due to overharvesting of 

native shellfish decades earlier or the current impact of ocean acidification.27  

 Most discouraging to the amici who participated in the earlier briefing is the 

majority’s citing Douglas County v. Babbitt, 48 F. 3d 1495, 1505-06 (9th Cir.1995) 

as holding that: 

. . . NEPA did not apply to a critical habitat designation under the 

Endangered Species Act [ESA] because it did “not alter the natural, 

untouched physical environment at all and because the ESA furthers the 

                                           
26 See the definition of “wilderness,” Section (2) of the 1964 Wilderness Act. 
27 See the discussion “Environmentalism: Evolving Conservation Theories” in 
amici brief in support of appellants appeal, pp 11-14, Ex 7, App 00075-78.  
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goals of NEPA without demanding an EIS. Id. at 1505-06 (emphasis added)" 

(Op 31) 

 

The majority justified relying on the quoted Douglas language saying that in this 

instance: 

The Secretary's decision is essentially an environmental conservation effort, 

which has not triggered NEPA in the past.   . . . . . . “removing the oyster 

farm is a step toward restoring the “natural, untouched physical 

environment.” . . . .  The Secretary's decision to allow the permit to expire. . 

. “protects the environment from exactly the kind of human impacts that 

NEPA is designed to foreclose. Id. at 1507,” [Emphasis added.] 

 

 The majority’s reliance on Douglas is misplaced. NEPA is not about 

“restoring the ‘natural, untouched physical environment.’” Rather, the purpose of 

NEPA is to “encourage productive and enjoyable harmony between man and his 

environment,” to “prevent or eliminate damage to the environment,” and to “enrich 

the understanding of the ecological systems and natural resources important to the 

Nation"28 [Emphasis added.]  NEPA does so by establishing a fair and open 

procedure for considering the environmental consequences of proposed actions. 

 Citing Merrell v. Thomas, 807 F.2d 776, 777-778 (9th Cir. 1986), cert 

denied, 484 U.S. 949 (1987), the Court in Douglas describes NEPA requirements 

                                           
28 42 U.S.C. 4321. 
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as: 

.” .  . a procedural obligation designed to assure that agencies give proper 

consideration to the environmental consequences of their actions.” . . . The 

EIS also insures that the public is informed about the environmental impact 

of proposed agency actions. [Citations omitted.]29 

 

The Douglas Court cites ESA provisions requiring the Secretary to: 

 . . . decide what area to designate as a critical habitat “on the basis of the 

best scientific data available and after taking into consideration the 

economic impact, and any other relevant impact, of specifying any particular 

area as critical habitat.” [Citation omitted.]30 

And in examining the statutory framework of ESA, the Court observes: 

The ESA requires the Secretary to follow a clear set of procedures for public 

notification and comment after he or she designates a critical habitat.” 

[Citation omitted.]31 

 

 In contrast to the ESA and NEPA, Section 124 provides no procedure, much 

less a procedure comparable to those provided by ESA or NEPA, to ensure that the 

                                           
29 Douglas, supra, 48 F.3d at 1498. 
30 Douglas, supra, 48 F.3d at 1497 
31 Douglas, supra, 48 F.3d at 1497. 
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Secretary’s exercise of discretion is both transparent and based on good science.  

Without compliance with NEPA review requirements there is no basis to challenge 

the Secretary’s decision if, in fact and effect, it is “arbitrary and unreasonable.”  

Surely Congress did not intend to insulate the Secretary’s decision from 

environmental review under NEPA when it was so very specific with references to 

the National Academy of Sciences [NAS] Report and the Wilderness Act, and a 

Congressional Committee directed NAS review of the science used in the DEIS. 

En banc review of the Secretary’s decision is both appropriate and 

necessary. 

VI.   CONGRESS INTENDED TO ENABLE THE SECRETARY TO 
GRANT DBOC PERMIT(S) NEEDED TO CONTINUE TO 
OPERATE. 

 When DBOC purchased the Oyster Farm in December 2004, the assets 

consisted of the years remaining on a 40-year RUO, short-term permits for a well 

and a leach field and an expired permit for parking.32  As a condition of renewing 

the permits in 2008, PRNS issued a single “permit” that incorporated the RUO, the 

permits for well, septic and parking, and, for the first time, terms inconsistent with 

the State leases for shellfish cultivation in Drakes Estero. For example, PRNS 

capped shellfish production at the “current level”33 while the State leases provide 

                                           
32 EIS vi, Ex 1, App 00005.  
33 2008 SUP, Conditions of Permit 4)b)i). Appendix A to EIS, page 5.   
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that production is to “be improved at no less than the minimum rate established by 

Commission regulations.”34  

 In July 2010, DBOC requested a permit for use of the onshore land and 

facilities only.  DBOC objected to federal defendants’ expansion of the scope of 

the “project” in the DEIS to include terms impacting shellfish cultivation in Drakes 

Estero pursuant to State leases.  The National Park Service [NPS] responded in the 

EIS: 

 . . . DBOC’s goal that a new permit be limited to its onshore operations only 

is inconsistent with section 124, which specifies that a new permit must 

mirror the terms of the existing permit. . . .35 

 

 Implicit in the NPS interpretation of Section 124 is that Congress  

(a) was aware of the expanded scope of the 2008 permit and (b) thus intended that 

the permit needed for the onshore land and facilities be conditioned on the State, in 

effect, relinquishing its retained leasing rights.  The F&G Commission has not, and 

under the California Constitution cannot, lawfully relinquish the State’s fishing 

rights, nor can any other State agency, and Congress has evidenced no intent to 

preempt State law.  

                                           
34 Lease M-438-01, p 5, Paragraph C, Ex 6, App 00049.  
35 EIS v, Ex 1, App 00004. NPS uses this interpretation to set up a catch-22 in 
which DBOC either has no onshore facilities to support shellfish cultivation in 
Drakes Estero or cultivates shellfish in Drakes Estero in violation of State law. See 
the discussion in Section VII below.  
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 The context in which Section 124 was adopted; the elevation of a decision 

that would ordinarily be made by the PRNS Superintendent to the level of the 

Secretary; and inclusion of a requirement regarding use of the NAS Report on 

defendants use of science and specific provisions regarding the effect of the 

Secretary’s decision for purposes of the Wilderness Act all belie the defendants’ 

interpretation of Section 124. 

  The context for interpreting Section 124 includes several stages in an 

obvious effort by federal officials and wilderness advocates to force closure of the 

Oyster Farm by any tactic necessary, beginning with the San Francisco Field 

Solicitor’s February 2004 Memorandum that Congress intended that Drakes Estero 

be converted to wilderness when the Oyster Farm’s RUO expired:36  

 The legislative history of applicable wilderness laws is set out in the dissent, 

in which the Solicitor’s 2004 “legal analysis” is rightly described as 

concluding, “bizarrely, given the legislative history . . . that Congress had 

‘mandated’ elimination of the oyster farm.” [Emphasis added.]  (Op 38-44, 

dissent.) The Solicitor’s opinion is also disingenuous in that it implicitly 

assumes that Congress could have and intended to terminate the State’s 

retained fishing rights simply by designating Drakes Estero “potential 

wilderness.” 

 In 2006-2007, NPS began disseminating false claims that operation of the 

Oyster Farm harms the ecology of Drakes Estero. 

                                           
36 Solicitor’s Memorandum, ER 228-230. 
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 In April 2008, NPS conditioned a permit for use of onshore areas on DBOC 

accepting terms applicable to the submerged lands and NPS controls over 

shellfish cultivation in Drakes Estero. Defendants’ false science was used to 

justify including terms that impact shellfish cultivation in Drakes Estero. 

DBOC’s acceptance of these terms under those circumstances is 

understandable. 

 The May 2009 NAS report finds NPS “selectively presented, over 

interpreted, or misrepresented available scientific information on DBOC 

operations by exaggerating the negative and overlooking potentially 

beneficial effects.”  

 A grave injustice will be perpetuated that will, among other things, impact 

DBOC, the community that supports local sustainable agriculture and State’s 

shellfish production capacity if the government officials’ unconscionable conduct 

that led to the use of “permit” rather than “permits” in Section 124 is allowed to 

thwart Congress’ efforts to ensure that the decision on the Oyster Farm be without 

conditions impeding the ability to operate successfully.37  

 En banc review is appropriate and necessary to ensure that federal 

defendants’ egregious conduct is not rewarded with success. 

                                           
37 For examples of the variety of interests negatively impacted if the Oyster Farm is 
closed, see the amici brief in support of Appellants’ appeal, pages 8 – 11. Ex 7, 
App 00072-75. 
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VII. CONCLUSION 

 There is no basis in the text of Section 124 read as a whole and taking into 

account the purpose it was intended to serve to conclude that the “notwithstanding” 

clause frees federal defendants from the CZMA requirement that federal activities 

in the State of California’s coastal zone “be carried out in a manner which is 

consistent to the maximum extent practicable with the enforceable policies of 

approved State management programs.”   

 Likewise, it is clear that the State retained the right to lease the Drakes 

Estero water bottoms for shellfish cultivation.  The Secretary’s Order is ultra vires 

insofar as it directs action that interferes with the State’s leases and DBOC’s rights 

and obligations under its State leases.  

 The “notwithstanding” clause does not excuse NEPA compliance, or exempt 

federal defendants from compliance with State law. The scope of the “permit” 

referenced in Section 124 must not be interpreted so as to violate State law or 

frustrate Congressional intent that the Secretary have authority to grant DBOC any 

permit needed to be able to continue to operate at PRNS. 

En banc review of the September 3, 2013 decision is both appropriate and 

necessary. 

DATED: October 22, 2013 Respectfully submitted,  

 

_/s/ Judith L. Teichman_____ 
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