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1
 

 

I. INTRODUCTION. 

Contrary to the May 15, 2007 letter from the Acting Director of the California Department 

of Fish and Game, the State of California continues to have sole jurisdiction over oyster 

cultivation in Drakes Estero. The State retained jurisdiction over the public trust “right to fish” 

when it otherwise transferred jurisdiction over the tidelands offshore Point Reyes National 

Seashore [PRNS] to the National Park Service [NPS] in 1965. Oyster cultivation has been 

conducted in Drakes Estero pursuant to a water bottom lease authorized by the State Fish and 

Game Commission since 1934: the California Fish and Game Commission would not have 

jurisdiction to enter into leases for oyster cultivation on the Drakes Estero water bottom if oyster 

cultivation was not within the State’s retained “right to fish.” 

It is true that the NPS owns the land that houses the shore-side facilities for the 

oyster/shellfish operation in Drakes Estero.  And if the NPS denies the Drakes Bay Oyster 

Company [DBOC] a Special Use Permit [SUP] to utilize the shore facilities when its Reservation 

of Use [ROU] expires in 2012, NPS can effectively close down shellfish cultivation in Drakes 

Estero.  To say that under these circumstances the NPS has “primary” jurisdiction over oyster 

cultivation in Drakes Estero is, at best, subjective.  At best it could be said that the PRNS shares 

complementary jurisdiction with California.
2
   

                                                 
1
 My thanks to other attorneys who have assisted with preparation or review of this analysis:  

Judy Teichman, who got me involved in the first place, and Andrea Hogan and Michelle 

Bussarakum of the San Francisco law firm of Latham and Watkins for their input and 

suggestions. As authors traditionally do, I take responsibility for any errors.  
2
 The federal government would only have jurisdiction to regulate oyster cultivation in Drakes 

Estero if and to the extent that the operation was violating a specific federal law, e.g., the Marine 

Mammal Protection Act. 
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Contrary to recent assertions by PRNS and wilderness advocates, allowing a preexisting 

nonconforming use to continue in an area otherwise managed as wilderness does not violate any 

specific provision in the Wilderness Act itself or any federal regulations promulgated pursuant to 

the Wilderness Act.  This analysis examines the context in which Drakes Estero was designated 

potential wilderness and the continuing importance and benefit of shellfish cultivation in Drakes 

Estero.  It demonstrates that the language in the legislative history of the 1976 PRNS Wilderness 

Act designating portions of PRNS wilderness and potential wilderness on which advocates for 

closure of DBOC rely can and should be reconciled with the testimony of the legislation’s 

sponsors and others supporting the indefinite continuance of oyster cultivation in Drakes Estero.  

Under this interpretation of the legislative history, DBOC can continue to operate without 

undermining the Wilderness Act in any respect.    

The more responsible questions to be asked in considering the future management of 

Drakes Estero as wilderness are: 

 Did Congress intend that NPS should eventually force closure of the oyster 

cultivation operation in Drakes Estero when it designated the area “potential 

wilderness” in 1976?   

 What will the impact be on the State’s, indeed the Country’s, interest in supporting 

aquaculture in the United States if DBOC, which leases 50% of the State’s leased 

water bottoms, is closed down?  

 What, if any, ecological benefits from oyster cultivation in Drakes Estero will be 

lost if the oysters are removed? 

 What will be the impact on the supply of low-income housing in West Marin if the 

five housing units at DBOC are demolished, as were the two units at what is now 

the Giacomini Wetlands?   

 What will happen in the current economy to the 35 – 40 DBOC employees, many 

of whom are women whose husbands work on neighboring ranches, if DBOC is 

closed?  Will the families with a member working at DBOC be able to remain in 

West Marin if DBOC is closed?  And if not, what will the impact be on the 

ranches where another or other members of these families work? 
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These and other questions should be considered in the pending update of the 1980 General 

Management Plan/Environmental Impact Statement before any decision is made on whether the 

NPS should deny the DBOC a Special Use Permit to continue operation beyond 2012 and the 

Special Use Permit should be extended at least until the update is completed.  Indeed, as 

discussed below, this was the position of the PRNS Superintendent as recently as a 1998 

environmental assessment of proposed improvements to the shore-side facilities. 

II. FISHERIES, INCLUDING OYSTER CULTURE, ARE A VALUED RESOURCE 

HELD IN TRUST FOR THE PEOPLE OF CALIFORNIA. 

A. Constitutional and Statutory Provisions. 

Fish have always included oysters and other mollusks, and Section 45 of the California 

Fish and Game Code so defines fish.  Moreover, the cultivation of oysters has been encouraged 

and regulated by the California Legislature since at least 1851 when California enacted a law 

concerning the right to take oysters and concerning the protection of property rights of persons in 

cultivating oysters
3
, and in 1874 by “An act to encourage the planting and cultivation of oysters” 

(Statutes of 1873-4, p. 940). 

The Constitution of the State of California reflects the fact that the State holds these 

preexisting rights in trust for its people and provides, 

. . .no land owned by the State shall ever be sold or transferred without reserving in the 

people the absolute right to fish thereupon. . . .  Constitution, Article 1, Section 25. 

 

The courts have confirmed that these rights predate the Constitution.  Paladini v. Superior 

Court (1918) 178 Cal.369, 371-372; 173 P.588, 589; ex parte Bailey (1909) 155 Cal. 472; 101 P. 

441. 

Oyster fishing in Drakes Estero goes back at least to the time of the Miwok Indians as 

evidenced by the numerous middens composed of the shells of oysters and other shellfish, which 

dot the shores of Drake’s Estero.  The submerged lands of Drakes Estero have been subject to a 

lease for oyster cultivation since at least 1934.   

                                                 
3
 Generally, see an administrative history of the Department of Fish and Game at 

www.dfg.ca.gov/publications/docs/history.pdf. 

http://www.dfg.ca.gov/publications/docs/history.pdf
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In 1957, the State Legislature authorized the Governor of California to execute a Pacific 

Marine Fisheries Compact with several other western states.   The purposes of the Compact 

include promoting “better utilization of fisheries, marine, shell and anadromous .  . . .” California 

Fish and Game Code Sections 14000, et seq. 

When the State of California transferred the submerged lands in Point Reyes National 

Seashore [PRNS] to the United States in 1965, the State Legislature recognized these rights and 

retained for the People of California fishing rights on and over the submerged lands, as follows: 

Section 3.  There is hereby reserved to the people of the State the right to fish in the 

waters underlying the lands described in Section 1.”  Chapter 983 – Statutes of 1965.  

 

The importance of the fisheries resource to the People of California is amplified by 

Article 4, Section 20, again of the California Constitution, which establishes a Fish and Game 

Commission and provides for the Legislature to protect fish and game and to “. . .delegate to the 

commission such powers relating to the protection and propagation of fish and game as the 

Legislature sees fit.” [Emphasis added] 

The California legislature has further amplified the importance of the fisheries resource to 

the People of California. Section 826 of the Public Resources Code provides: 

The Legislature finds and declares that it is in the interest of the people of the state that 

the practice of aquaculture be encouraged in order to augment food supplies, expand 

employment, promote economic activity, increase native fish stocks, enhance 

commercial and recreational fishing, and protect and better use the land and water 

resources of the state. 

 

Section 825 of the Public Resources Code provides: 

The Legislature finds and declares that salt water or brackish water aquaculture is a 

coastal-dependent use, which should be encouraged to augment food supplies and to 

further the policies set forth in Chapter 4 (commencing with Section 825) of 

Division 1. 

 

Provisions in the California Coastal Act also evidence the State’s interest in protecting and 

preserving its commercial fishing resources.  Public Resource Code Section 30230 provides: 

Marine resources shall be maintained, enhanced, and where feasible, restored. Special 

protection shall be given to areas and species of special biological or economic 
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significance.  Uses of the marine environment shall be carried out in a manner that will 

sustain the biological productivity of coastal waters and that will maintain healthy 

populations of all species of marine organisms adequate for long-term commercial, 

recreational, scientific, and educational purposes.   

 

B. NPS 1994 Wilderness Proposal, California Agency Comments and NPS 

Responses in 1974 EIS on Proposal. 

In 1974 the NPS initiated a proposal to have 10,600 acres within the PRNS designated 

wilderness.  Excluded from NPS proposed wilderness designation were “five areas that contain 

four existing and one proposed hike-in campgrounds”; “service-road corridors” to provide access 

to the campgrounds; and a “20-acre corridor on the western edge,” which contained a Youth 

Hostel with three buildings, an education center/camp with two buildings, and two park 

residences, the facilities in the 20-acre corridor served by utility lines and an access road. 1974 

Final Environmental Impact Statement for PRNS Proposed Wilderness, at p. 2.
4
  

A May 15, 1973 letter from the Deputy Director of the California Department of Fish and 

Game to then PRNS Superintendent John Sansing confirmed that: 

The State of California wishes to retain the fishing and mineral rights to the 

tidelands at Point Reyes National Seashore.  We anticipate your draft environmental 

impact statement will contain wording indicating this.  1974 EIS at pp16 and 72. 

 

In addition, an exchange between the California Resource Agency and the NPS regarding 

the NPS draft 1974 EIS confirms the importance to the State of the retained public trust “right to 

fish” in Drakes Estero.  It also confirms that the NPS recognized the importance of this right.  The 

Resource Agency Comment on the NPS draft EIS:  

While we agree that some activities of an oyster farm may have some detrimental effect to 

Drakes Estero, we do not believe that oyster farming per se is a detrimental use.  Oyster-

rack culture enhances habitat for some game fish species.  Oyster farming there provides 

more than the “opportunity to purchase freshly grown oysters.”  Drakes Estero currently 

produces about 15 percent of California’s commercial oyster crop. 1974 EIS, at 76. 

The NPS Response to the California Resource Agency Comment: 

                                                 
4
 The campgrounds, service-roads, and the 20 acres at Muddy Hollow were excluded from 

the Phillip Burton Wilderness Area established in the 1976 legislation.  The facilities described, 

or replacements thereof, continue to exist. 
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In the discussion of the Drakes Estero alternative wilderness unit in the final 

environmental statement, “detrimental” is replaced with “incompatible” to describe 

oyster-farm use of the estero, as the racks and required motorized equipment are not 

allowable in wilderness.  The 15-percent-production figure is incorporated in the 

Description of the Environment section. 1974 EIS at 76. 

 

NPS incorporated these changes in the Final  1974 EIS on the proposed PRNS wilderness 

area, thereby effectively acknowledging the oyster farm’s importance to the State. 

C. Federal and State Policies in Support of Aquaculture. 

In 1980  Congress made the following pertinent findings regarding the value of 

developing aquaculture in the United States: 

* * *   

  (2) To satisfy the domestic market for aquatic food, the United States imports more than 

50 per centum of its fish and shellfish, but this dependence on imports adversely affects 

the national balance of payments and contributes to the uncertainty of supplies. 

  (3) Although aquaculture currently contributes approximately 13 percent of world 

seafood production, less than 6 percent of current United States seafood production 

results from aquaculture.  Domestic aquacultural production, therefore, has the potential 

for significant growth. 

* * *  

  (6)  The principal responsibility for the development of aquaculture in the United States 

must rest with the private sector. 

  (7)  Despite its potential, the development of aquaculture in the United States has been 

inhibited by many scientific, economic, legal, and production factors, such as  . .  diffused 

legal jurisdiction . . . the lack of supportive Government policies . . . . 

  (8)  Many areas of the United States are suitable for aquaculture, but are subject to land-

use or water-use management policies that do not adequately consider the potential for 

aquaculture and may inhibit the development of aquaculture. 16 U.S.C.A. Section 

2801(a). [Emphasis added] 

 

With these findings, Congress declared the purpose of the legislation to be:  

. . . to promote aquaculture in the United States by -- 

  (1) declaring a national aquaculture policy; 

  * * *  

  (4) encouraging aquaculture activities and programs in both the public and 

private sectors of the economy; 

 

that will result in increased aquacultural production, the coordination of domestic 

aquaculture efforts, the conservation and enhancement of aquatic resources, the creation 
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of new industries and job opportunities, and other national benefits.  16 U.S.C.A. Section 

2801(b) [Emphasis added] 

 

In what appears to be follow-up legislation at the state level, in 1982, the California 

Legislature amended Fish and Game Code Section 1700 to declare it: 

. . . to be the policy of the state to encourage the conservation, maintenance, and 

utilization of the living resources of the ocean and other waters under the 

jurisdiction and influence of the state for the benefit of all the citizens of the state 

and to promote the development of local fisheries . . .  in harmony with 

international law respecting fishing and the conservation of the living resources of 

the oceans and other waters under the jurisdiction and influence of the state. This 

policy shall include all of the following objectives: 

 

* * *  

(b) The recognition of the importance of the aesthetic, educational, scientific, and 

nonextractive recreational uses of the living resources of the California Current.
5
 

* * *  

(f) The development of commercial aquaculture. Section 4, Chap. 1486, Statutes of 

1982. [Emphasis added] 

 

The findings behind adoption of the California Aquaculture Promotion Act of 1995 are 

evidence of the State’s continuing interest in protecting and promoting fishing as a food source: 

 The Legislature finds and declares that while commercial aquaculture continues to 

provide considerable benefit to the people of the state, the growth of the industry has been 

impaired in part by duplicate and costly regulations and illegal importation and trading in 

aquaculture products.  The Legislature further finds and declares that commercial 

aquaculture shall be promoted through the clarification of respective government 

responsibilities and statutory requirements. . . . Section 2, Ch. 810, Statutes of 1995
6
 

[Emphasis added] 

 

                                                 
5
 Consistent with the Federal and State policies in support of aquaculture, Section 6.1 of the 2006 

NPS Management Policies describes the “purpose of wilderness in the national parks” and 

concludes that: 

. . . in accordance with the Wilderness Act, wilderness areas shall be devoted to the public 

purposes of recreational, scenic, scientific, educational conservation, and historical use.   

 
6
 The Act added and amended provisions in the Fish and Game, Food and Agricultural and 

Public Resource Codes.   
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D. California Coastal Commission and Marin County Local Coastal Program, Unit 2. 

The California Coastal Commission is charged as well with coastal management 

responsibilities and with administering the federal Coastal Zone Management Act.  The 

Commission’s Coastal Management Program is carried out through a partnership between State 

and local governments.  

The Marin County Local Coastal Program [LCP], Unit 2, was certified by the California 

Coastal Commission in 1982.  It speaks directly to the importance of what is now DBOC while 

recognizing the role of the NPS in preventing additional mariculture operations in Drakes Estero: 

 Mariculture operations in the area of the federal parks consist of the 1060-acre 

Johnson’s Oyster Farm [precursor to DBOC] in Drake’s Estero and Spengers, a small 

operation on Tomales Bay.  Johnson’s Oyster Farm is a major oyster producer statewide, 

producing some 20% of the state’s total marketable oyster crop.
7
  Additional mariculture 

operations could be accommodated on tidelands and submerged lands within the park; 

however, the National Park Service has a policy against further commercial development. 

 

 The GMP [PRNS General Management Plan] supports continued mariculture 

operations in a manner compatible with resource carrying capacity. . . .  The LCP concurs 

that mariculture should continue within the park.  The LCP also recommends that 

additional mariculture operations be considered in park waters, provided that they are 

compatible with other park uses and that they are subject to consistency review of the 

Coastal Commission. LCP p. 57-8. [Emphasis added] 

 

E. Lease Provisions. 

Recitals in two Johnson Oyster Company, now DBOC, “renewal of lease” documents, 

both dated June 25, 2004, include this statement: 

WHEREAS, the Fish and Game Commission determined that a lease renewal was in the 

best interest of the State of California at the June 25, 2004, meeting in Crescent City, 

California and approved the renewal based on the renegotiated lease terms recommended 

by the Department of Fish and Game.
8
 [Emphasis added] 

 

                                                 
7
 Note:  The percentage of California’s oyster crop harvested from Drakes Estero increased from 

15% in 1974, when the EIS on the NPS proposed wilderness legislation for PRNS land was 

prepared, to 20 % in 1982 when the LCP was proposed. 
8
 In pertinent part California Fish and Game Code Section 15400 provides: “No state leases shall 

be issued unless the commission determines that the lease is in the public interest in a public 

hearing conducted in a fair and transparent manner, with notice and comment, in accordance 

with commission procedures.” 
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The declared purpose of these leases is to encourage cultivation of shellfish.  And these 

leases provide a procedure for establishing minimum production goals.  In fact, these State-

granted leases can be cancelled if the lessee fails to meet established minimum production goals. 

Paragraph C in lease Number M-438-01 provides: 

Lessor may declare this lease terminated if Lessee fails to meet these requirements, 

and if Lessee, at any time, is proven to be failing in good faith, to pursue the 

purpose of this lease. 

 

Equally indicative of the State’s interest in the increase in shellfish production is the 

requirement in Paragraph I that oyster production  “be improved at no less than the minimum rate 

established by Commission regulations” in Paragraph C, and the additional requirement in 

Paragraph I that: 

As evidence of progress in aquaculture, Lessee shall submit each year to the State . . . a 

written declaration under penalty of perjury, showing the date and amount of each type of 

aquaculture development and date and amount of designated species comprising each 

planning, including a diagram (map) showing area amounts, and dates planted . . . . 

 

Lease Number M-438-01 grants DBOC “the exclusive privilege to cultivate approved 

shellfish” in specified parcels in Drakes Estero. The shellfish to be cultivated under this State 

lease are Pacific oysters and European flat oysters.  The planting of additional species is subject 

to the approval of the California Fish and Game Commission.  Seed stock must be certified by the 

State before planting.  Oyster cultivation has to be confined “to the bottom, stakes, and racks 

within the areas approved by the Commission. DBOC is required to give notices to the State of 

plans to plant shellfish and where the shellfish seed can be inspected.   

In addition to meeting minimum production standards and compliance with other 

conditions, the DBOC, the last remaining oyster cannery in the State of California, pays an annual 

rental fee, which is subject to adjustment every five years; a “privilege tax on all products 

harvested”; and another privilege tax per packed gallon of oysters harvested. 

Lease Number M-438-02 authorizes cultivation of “purple-hinged rock scallops and 

Manila clams,” and any “additional species of aquatic plants or animals” approved in advance by 

the State Fish and Game Commission in a designated one-acre area in Drakes Estero.  The 

shellfish cultivation authorized pursuant to this lease is “confined to racks and in trays within the 
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area approved by the Commission.” Similar to the provisions in Lease Number M-438-01, 

Paragraph B provides that: 

The lease shall be improved at no less than the minimum rate established by Commission 

regulations . . . [Citations omitted] A minimum rate of planting shall be negotiated for 

option periods.  Lessor may declare this lease terminated if Lessee fails to meet these 

requirements . . . . 

 

Paragraph E requires DBOC to submit “evidence of progress in aquaculture” to the State 

just as does Paragraph I in the lease for oyster cultivation. 

These lease provisions, which confirm the State’s compelling interest in preserving and 

increasing the productivity of shellfish cultivation in Drakes Estero, demonstrate that oyster 

cultivation under State permits is not a commercial operation in the usual sense.  Rather, in this 

context, ”commercial” is a shorthand term for private development of a State-retained, approved 

and regulated use of a State resource, i.e., the water bottom land in Drakes Estero.  The shore-side 

facilities utilized by DBOC are required to give the State the ability to develop and maintain this 

State resource.  

III. BOTH THE STATE AND NPS RECOGNIZED CALIFORNIA’S RETENTION OF 

JURISDICTION OVER THE BOTTOMLAND FOR SHELLFISH 

CULTIVATION WHEN THE STATE OTHERWISE TRANSFERRED TO NPS 

THE TIDELANDS ADJACENT TO PRNS  IN 1965. 

A. Exchange of Letters in 1965 Between Superintendent of PRNS and Director of 

California Department of Fish and Game. 

Shortly after the transfer of the Drakes Estero submerged lands to the United States in 

1965, the predecessor to DBOC, Johnson Oyster Company [JOC] took the view that its operations 

were no longer subject to State laws governing oyster cultivation.  At that time, both California 

Fish and Game and PRNS went on record supporting the view that oyster cultivation activities are 

protected under the public trust right to fish and subject to Fish and Game's regulatory oversight.  

By letter dated October 22, 1965 to the owner of JOC, the Director of Fish and Game, W.T. 

Shannon, clarified that JOC's oyster operations remained under State jurisdiction despite the grant 

to the Federal government because of the State’s reservation of the right to fish: 

You recently talked with representatives of this Department concerning the need for 

your continual compliance with Fish and Game regulations and laws concerning 
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oyster culture.  Apparently you felt the recent inclusion of tide and submerged lands at 

Pt. Reyes into the National Seashore removed your oyster allotments from State 

jurisdiction. 

 

Upon reviewing the law transferring these lands to the Federal Government, it appears 

to us that all State laws and regulations pertaining to shellfish cultivation (including 

planting requirements, land rental etc.) remain in effect since the conveyance by the 

Legislature reserves fishery rights to the State.  [Emphasis added] 

 

This conclusion was reaffirmed in Fish and Game Director W.T. Shannon’s March 14, 

1966 letter to the Superintendent of Point Reyes National Seashore, Mr. Leslie Arnberger.  The 

March letter was written in response to a request from the Superintendent regarding regulation of 

the oyster cultivation operation in Drakes Estero.  In pertinent part, the Fish and Game Director 

said: 

Upon reviewing this matter it becomes apparent that the legislation transferring the 

submerged lands at Point Reyes to the Federal Government specifically reserved the 

fishing rights to the State. (AB 1024 (Bagley) Ch. 983. Stats. Of 1965).  

 

It thus appears that all States Laws and regulations pertaining to shellfish cultivation 

remain in effect and are applicable to the operations of Johnson Oyster Company.  

This would include annual rental, privilege taxes, planting requirements, etc. - in short 

all current sections of the Fish and Game Code, and of Title 14, California 

Administrative Code, which relate to shellfish cultivation. 

 

We will appreciate your interpretation of this legislation and suggest that, if 

differences in opinion do exist, you so advise us and that a discussion be arranged 

between representatives of our agencies.  [Emphasis added] 

 

In pertinent part, the PRNS Superintendent responded: 

. . .This office is quite agreeable with the interpretation your department has placed 

upon the legislation transferring the submerged lands at Point Reyes to the Federal 

Government. I have discussed the matter with Mr. Charles Johnson [owner of JOC, 

who had questioned the State's jurisdiction after the transfers of the land], and this is in 

accord with his understanding also.  Accordingly the Johnson Oyster Company will 

continue operation under appropriate sections of California Fish and Game Code as in 

the past.  

 

Copies of this exchange of correspondence are being provided to our Regional Office 

for their review.  Should their conclusion be different from that stated above, I will 

notify you promptly.  [Emphasis added.] 
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In 1972, the NPS purchased five onshore acres from the JOC.  Paragraph 11 in the deed 

provides: 

Upon expiration of the reserved term, a special use permit may be issued for the continued 

occupancy of the property for the herein described purposes, provided however, that such 

permit will run concurrently with and will terminate upon the expiration of the State water 

bottom allotments assigned to the Vendor. .  . .  [Emphasis added] 

 

This demonstrates that the NPS recognized the State’s concurrent jurisdiction over the 

oyster farm. 

B. In the 1974 Final EIS on Proposed Wilderness Legislation for PRNS, NPS 

Recognized that Oyster Cultivation is Within the California’s Retained “Right to 

Fish”. 

NPS recognition that the “right to fish” included shellfish cultivation was implicit in the 

statement in the 1974 Final EIS, which says that “control of the lease [for Drakes Estero] is 

within the rights reserved by the State on these submerged lands.”   

The 1974 EIS for the proposed PRNS Wilderness clearly contemplated that oyster 

cultivation in Drakes Estero would continue even with the designation of the Estero as “potential 

wilderness.” It noted: 

Control of the lease from the California Department of Fish and Game, with presumed 

renewal indefinitely, is within the rights reserved by the State on these submerged 

lands. p. 56, 1974 EIS.  [Emphasis added] 

 

Again, referring to the oyster farm, the 1974 EIS continues with, “there is no foreseeable 

termination of this condition”.  It also goes on to say that if the oyster farm were gone, the Estero 

would be returned to more natural condition: 

However, wilderness status would cause the loss of some compensating values.  Besides 

its economic benefits to the community, the farm has decided interpretive importance as a 

popular “living exhibit”, where visitors have the unique opportunity to observe the 

operation and to purchase freshly grown oysters. 1974 EIS at 56. 

The Sierra Club commented on the draft EIS on the proposed wilderness legislation: 

The environmental statement contains no explanation as to why the tidal lands, on which 

the State retained mineral and fishing rights, must be excluded from wilderness 

consideration. 1974 EIS at 85. 
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The NPS responded to the Sierra Club comment: 

. . . .  Offshore tidelands were excluded from the proposed 10,600-acre wilderness unit 

primarily because it has been the policy of the National Park Service not to propose 

wilderness for lands on which the United States does not own full interests.1974 EIS at 

85. [Emphasis added] 

 

An NPS spokesman quoted this same policy to Congress while hearings on the 1976 

Wilderness Act were pending: see the next section.  However, this policy appears to have been 

abandoned by the NPS in recent years. See the quotation from an NPS Field Solicitor letter to 

PRNS Superintendent Neubacher in Section III H below. 

C. Congressional Reliance on NPS 1976 Opinion that State’s Retained Right over 

Tidelands Precluded Eligibility for Full Wilderness Status.
9
 

In 1976 Congress considered the request from the Department of Interior to designate a 

sizeable portion of the PRN “wilderness.”  There was strong local support for expanding the 

proposed boundaries to include areas the NPS did not advocate be designated wilderness because 

of uses thought to be nonconforming,
10

 but many of these same advocates spoke in support of 

oyster cultivation in Drakes Estero continuing into the indefinite future.  

When the proposed legislation reached Congress, the Department of the Interior report on 

the legislation came in the form of a letter that said, among other things, that the wilderness 

designation was not appropriate for the “tidelands extending ¼ mile offshore”, which necessarily 

includes Drakes Estero.  The wilderness designation was not considered appropriate because:  

The State of California retains mineral and fishing rights over the submerged lands.  The 

reservation of such rights is inconsistent with wilderness. [Emphasis added]
11

  

                                                 
9
 This information is taken primarily from a “Compilation of notes on PRNS wilderness proposal 

& associated legislation as it relates to Drakes Estero”, Compiled August – October 2008, by Dr. 

Laura A. Watt, an Assistant Professor of Environmental Studies and Planning, Sonoma State 

University.  Dr. Watt is updating her Fall, 2001 University of California, Berkeley doctoral 

thesis, Managing Cultural Landscapes:  Reconciling Local Preservation and Institutional 

Ideology in the National Park Service for publication by the U.C. Press.  Her case study focused 

on the landscape at Point Reyes. Her Compilation can be accessed through the Community 

Conversations link on www.marinwatch.org. 
10

 See the discussion of the 1974 NPS EIS above. 
11

 Letter dated September 8, 1976, from John Kyl, Assistant Secretary of the Interior, to U.S. 

Representative James A. Haley, Chairman, Committee on Interior and Insular Affairs, House of 

http://www.marinwatch.org/
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Regarding Drakes Estero, the letter/report said specifically that: 

Commercial oyster farming operations take place in this estuary and the reserved rights by 

the State on tidelands in this area make this acreage inconsistent with wilderness.  

 

At this time, the legislation establishing the PRNS and the Golden Gate National 

Recreation Area [GGNRA] provided for a Citizens Advisory Committee [CAC], which was first 

appointed in 1975 and served as a voice for the public on PRNS and GGNRA issues.  A 

Wilderness Subcommittee was appointed to study the issues raised by the wilderness proposals 

and public testimony on them.  The Subcommittee held three meetings to discuss issues ranging 

from trail maintenance standards relative to fire management to the need to allow specific 

existing “uses to continue unrestrained by wilderness designation.”  These uses included:  

Operation of Johnson’s Oyster Farm including the use of motor boats and the repair and 

construction of oyster racks and other activities in conformance with the terms of the 

existing 1000 acre lease from the State of California
12

.  

 

In a letter contained in the record of the hearings on S.2472, Feb-March 1976, 

Assemblyman Michael Wornum, whose 9
th

 District included the area in which the PRNS is 

located, stated: 

. . . I believe everyone concerned supports the continued operation of oyster farming in 

Drake’s Estero as a non-conforming use.  Hearings p.355-6. 

 

In another letter Jerry Friedman, Chairman of the Marin County Planning Commission, 

representing Congressman John Burton, Assembly Member Michael Wornum, as well as all of 

the following organizations: 

Marin Conservation League 

Tomales Bay Association 

Inverness Association 

Environmental Action Committee of West Marin 

League of Women Voters, Bay Area 

Environmental Forum, Marin and Sonoma Branches 

                                                                                                                                                             

Representatives. Printed in House Report No. 94-1680, 94 U.S. Code and Congressional News 

5593. 
12

Summary, GGNRA CAC Wilderness Subcommittee Meetings, hand-dated in the upper right 

hand corner: 9/7/75. 
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noted: 

All the organizations have deep and serious concerns over the lack of protection presently 

afforded to the tidal zone at Point Reyes.  Such areas as Drake’s and Limantour Estero 

along with the seal rookery at Double Point deserve wilderness status. . .We accordingly 

hope that the tidal zone will be managed as a wilderness area and we find this approach 

consistent with the State’s reservation of fishing and mineral rights.  Hearings, p.355-6. 

 

Friedman further noted that: 

A.S. 2472 would allow the continued use and operation of Johnson’s Oyster Company 

in Drake’s Estero. Hearings, p. 355-6. 

 

At the hearings, a Statement of Frank C. Boerger, Chairman of the GGNRA CAC was 

submitted, and along with a position paper developed by the CAC. Boerger said that the 

recommendations in the position paper represented a balancing of the interests identified during a 

series of public hearings and subcommittee taskforce meetings and that “[a]n important factor in 

considering Wilderness for the seashore was the intent that desirable existing uses be allowed to 

continue.” The activities the CAC recommended be permitted to continue included oyster 

cultivation at Drakes Estero, Hearings, p.359-60. 

California Senators Alan Cranston and John Tunney cosponsored the bill.  Sen. Cranston 

confirmed both orally and in writing that he endorsed the proposals of the GGNRA Citizens 

Advisory Commission.  Hearings, pp. 265 and  269.  Senator  Tunney stated in his written 

testimony before Congress that:  

Established private rights of landowners and leaseholders will continue to be respected 

and protected. The existing agricultural and aquacultural uses can continue . . . what 

remains to be determined is how managing the lands as wilderness can be coordinated 

with any fishing activities which might be permitted by the State. . . . Hearings, p. 271. 

 

In a written statement California Congressman John Burton said: 

(d) There are two areas proposed for wilderness which may be included as wilderness 

“with prior nonconforming use” provisions.  One is Drake’s Estero where there is a 

commercial oyster farm. . . . Hearings, p. 273. 
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Congress ultimately designated 25,000 acres as wilderness.  The remaining acreage, 

including Drakes Estero, was designated “potential” wilderness.
13

 

D. 1980 GMP for PRNS Assumed Shellfish Cultivation in Drakes Estero Would 

Continue Indefinitely. 

In 1980 the NPS adopted the General Management Plan/Environmental Analysis for the 

GGNRA and PRNA, which remains in effect. One of the management objectives for natural 

resource management in PRNS is: 

To monitor and improve maricultural operations, in particular the oyster farm operation in 

Drakes Estero, in cooperation with the California Department of Fish and Game.  

GMP/EIS, p.11 [Emphasis added] 

 

Under the heading “Cultural Resource Preservation”, the 1980 General Management Plan 

states: 

To monitor and support productive land uses and activities which are consistent 

with historical patterns.  To ensure that agricultural and maricultural activities are 

consistent with the historical evolution of land and water uses at Point Reyes. GMP/EIS, 

p.12. [Emphasis added] 

 

The 1980 GMP remains in full force and effect because the PRNS has failed to update it 

within the 10-15 years required by NPS policies. 

E. 1998 Environmental Assessment Recognized the Benefit of the Shellfish 

Operation in Drakes Estero and Said That Its Continuance Would Be Considered 

in Update of GMP. 

In 1997, the Johnson Oyster Company facilities onshore at Drakes Estero were not in 

compliance with federal, state and county health and safety codes. The PRNS recognized the 

benefit of the shellfish operation within PRNS when it  prepared, at its expense, an Environmental 

Assessment [EA] of a plan for new 12,000 square foot facilities, including a 7600 square foot, 

two-story building to replace the existing 1,200 square foot cannery; a new oyster stringing 

building; a garage; two new piers into the estuary for improved access to the growing areas; and a 

                                                 
13

 In this regard, the Wilderness Act, 16 U.S.C. 1133 (d)(7), provides: 

Nothing in this chapter shall be construed as affecting the jurisdiction or responsibilities 

of the several States with respect to wildlife or fish . . . . 
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new septic system.  Approximately 3,500 square feet of additional new building space was to be 

used as a new shellfish hatchery building. PRNS was also the applicant for the permits issued for 

the project, which were signed by the current PRNS Park Superintendent. 

The “no action” alternative in the EA, prepared by the current Superintendent of the 

PRNS less than a dozen years ago, was rejected as it would mean that JOC would fail to comply 

with health, safety and building codes and might have to go out of business.  Some of the 

comments on the consequences of proceeding with the project were: 

 “Because the aquaculture operation will be allowed to continued, [sic]  the 

proposed project will preserve aquaculture, specifically oyster processing and 

harvesting, at Drakes Estero.  In turn, the project will not displace any other 

potential recreational activity. . .” p.9 

 “The proposed project is consistent with the Coastal Open Space District (C-OA) 

zoning which allows appurtenant waterfront uses (Chapter 22.57.130). The project 

must prescribe conditions that will assure the promotion of agriculture, preserve 

scenic beauty, and maintain such land in a permanent open state.  This project 

promotes the continuation of aquaculture within the Drakes Estero area.” P.9 

 “. . . The project will provide the public better access to the shoreline; therefore, 

some increase in recreational use such as scenic viewing and hiking/walking can 

be anticipated . . . .” p.10. 

 “Project will positively impact the local economy.  JOC accounts for 39% of the 

State of California’s commercial oyster harvest. . . .
 14

 P. 24. 

The Environmental Assessment of the proposed project prepared by PRNS resulted in 

findings of no significant environmental impact (FONSI). Letters from the public during the 

environmental assessment agreed with the continuation of the oyster farming practices within the 

estuary. Unfortunately, the construction of the project was to be funded by the then current 

shellfish farmers, Johnson Oyster Company, and the construction never commenced due to JOC’s 

                                                 
14

 Note:  Consistent with Federal and State policy promoting aquaculture and the requirement in 

the State lease to DBOC of the bottom lands, oyster cultivation in Drakes Estero as a percentage 

of total California oyster production increased from 15% in 1974 to 20% in 1982 to 39% in 

1998.  See the discussions of the 1974 NPS EIS, the 1982 LCP and the 1998 Environmental 

Assessment. 
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own financial difficulties.
15

  Of note, this major development was planned and approved more 

than 20 years after the Point Reyes Wilderness Act of 1976, which designated areas within PRNS 

as wilderness and potential wilderness. 

F. 2004 Confirmation of State’s Regulatory Authority over Drakes Estero. 

The State’s regulatory authority over Drakes Estero was confirmed when in 2004 it 

extended the lease of bottomlands for the purpose of oyster cultivation for 25 years to 2029 with 

options to extend the lease for further terms of 25 years each.  The extension includes numerous 

requirements as to the type of oyster cultivated, the certification of feed stock, the manner of 

planting the feedstock, the giving of notices and keeping of records -- all evidence of continued 

uninterrupted exercise of regulatory jurisdiction by the State.   

The lease renewal did provide that it was “. . .contingent on a concurrent federal 

Reservation of Use and Occupancy for the land in the Point Reyes National Seashore  . . . .” 

However, at the time this was the recognition of an existing condition and there was an 

expectation that the condition would be continued.  Had this not been the case, there would have 

been no point in providing for a 25 year extension of the State lease to 2029 with options for 

further extensions.  Indeed, if this had not been the case, the extension would have been made to 

2012 to correspond with the term of the Reservation of Use and Occupancy. 

G. Recent CDFG Letters Regarding Jurisdiction Over Oyster Cultivation in Drakes 

Estero. 

Much has been made of recent letters dated May 15, 2007 and March 25, 2008 by the 

Acting Director of the Department of Fish and Game to the Superintendent of the PRNS and 

Assembly Member Huffman purporting to confirm that PRNS has “primary management 

authority” over the DBOC aquaculture operations in Drakes Estero.  

In fact, the State has consistently managed shellfish cultivation in Drakes Estero since 

1934. And the State Commission of Fish and Wildlife exercised its authority when in authorizing 

                                                 
15

 It fell to the DBOC, which acquired JOC’s interest in 2004, to obtain the necessary permits 

and clean up and ameliorate the conditions that led to preparation of this plan for improving the 

onshore facilities at Drakes Estero.   
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renewal of the DBOC leases for 25 years it found, as required by California Fish and Game Code 

Section 15400, that shellfish cultivation is in the public interest.  

It is difficult, if not impossible, to reconcile the recent Fish and Game letters with all of 

the foregoing, in particular, the position taken by Director Shannon and confirmed by 

Superintendent Arnberger in 1965, and the fact of DBOC’s continuing compliance with the 

regulatory requirements of the California Department of Fish and Game, which would not have 

any jurisdiction over oyster cultivation in Drakes Estero absent the State’s retention of the public 

trust “right to fish.” 

More importantly, the California Constitution prohibits the State Legislature from 

transferring away the public “right to fish”, which includes oyster cultivation. What the California 

Legislature cannot do directly cannot be done indirectly by an administrative interpretation of an 

act of the State Legislature. In short, it would be unconstitutional for the California Department of 

Fish and Game to administratively cede jurisdiction over oyster cultivation in Drakes Estero to 

the NPS.
16

 

H. Change in NPS Wilderness Policy Should Not Be Applied Retroactively to 

Undermine Likely Intent of Congress Regarding Continuation of Oyster 

Cultivation in Drakes Estero. 

In the last year or two, PRNS Superintendent Neubacher and wilderness advocates have 

asserted that the NPS is “mandated” by the Wilderness Act:  

. . . to convert potential wilderness, i.e., the Johnson Oyster Company tract and the 

adjoining Estero, to wilderness status as soon as the non conforming use can be 

eliminated. Field Solicitor’s February 26, 2004 memorandum to the Superintendent, 

PRNS. [Emphasis added] 

 

The implication that the ROU, rather than the State’s retained right to fish, was the only 

obstacle to full wilderness status ignores the fact that the ROU is nothing more than a property 

                                                 
16

 It would also be contradictory to an unpublished opinion of Attorney General Thomas C. 

Lynch relating to the leasing of state water bottoms for shellfish cultivation, which stated: 

“Oysters and shellfish are “fish”, [Fish and Game Code] Section 45, and as such are subject to 

the prerogative of the sovereign to protect and preserve them in such manner and upon such 

terms as the Legislature deems best for the common good.”  Opinion of Thomas C. Lynch, 

Attorney General, No. 65/36. 
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interest in a small portion of the land housing the onshore facility.  If Congress had intended in 

1976 that NPS force closure of the oyster cultivation operation in Drakes Estero “as soon as the 

non compliance can be eliminated”, Congress would have funded purchase of the ROU by the 

NPS. 

Rather, since the NPS is now demanding that the DBOC leave Drakes Estero so it can be 

converted to full wilderness status, it appears that the 1974/76 NPS policy, i.e., that the State of 

California’s retention of mineral and fishing rights over the submerged lands offshore from PRNS 

“is inconsistent with wilderness,” has changed.  And NPS no longer considers retained rights on 

land otherwise subject to NPS jurisdiction an obstacle to wilderness status.
17

  This apparent NPS 

change in wilderness policy is confirmed in a February 26, 2004 memo to the Superintendent of 

the PRNS, in which the Field Solicitor in the San Francisco Field Office concluded that: 

After review of the 1965 State Act, the Wilderness Act, Point Reyes Wilderness Act, case 

law and present day NPS Directors’ orders and Management Policies, it is the view of this 

office that the remarks in the Kyl letter are not only inaccurate but overridden by 

Congressional action [designation of Drakes Estero “potential wilderness”]. . . . [Emphasis 

added] 
18

  

In view of the testimony in support of continuation of oyster cultivation in Drakes Estero 

in the hearings leading to its designation as a potential wilderness area, including the testimony of 

California Senators Cranston and Tunney, co-sponsors of the legislation, it seems likely that the 

legislation would have specifically excepted the continuation of oyster cultivation in Drakes 

Estero “but for” the NPS policy of treating the State’s retention of fishing and mineral rights as 

precluding full wilderness status at the time the Point Reyes Wilderness Act was adopted in 1976. 

                                                 
17

 Curiously, a notice the Director of the NPS published in the Federal Register on November 18, 

1999 saying the NPS had “determined that all Wilderness Act prohibited activities” in the 

Muddy Hollow, Abbotts Lagooon and Limantour Area potential wilderness areas “have ceased” 

goes on to say: “Such lands are entirely in Federal ownership.”  64 F.R. 63057.  Although 

beyond the scope of this discussion, it would be interesting to know what caused the NPS to 

decide that the State’s retention of legal jurisdiction over fishing and mineral rights in Abbotts 

Lagoon and Limantour Estero is no longer inconsistent with ownership being “entirely” in the 

Federal government. 
18

 For a copy of the letter, see 

www.savedrakesbay.org/uploads/DOI_Solicitor_opinion_on_Drakes_Estero.pdf.]  

 

http://www.savedrakesbay.org/uploads/DOI_Solicitor_opinion_on_Drakes_Estero.pdf
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I. Apparent Conflicts in Legislative History Should be Reconciled to Give Effect to 

Intent that Oyster Cultivation Continue in Drakes Estero. 

Language in the Congressional Record that appears to be in conflict can and should be 

reconciled by a careful examination of the larger context. In H.R. Report No. 94 – 1680 (1976) 

the Interior and Insular Affairs Committee made a distinction between the tidelands where the 

State retained fishing and mineral rights, Drakes and Limantour Esteros and Abbotts Lagoon, and 

the Muddy Hollow Corridor, where there were “utility lines, easements and rights of way” that 

could “be eliminated as promptly as possible . . . .”   It is also noteworthy that no timeline or 

deadline was prescribed for the “. . .balance of lands and waters. . .” which include those occupied 

and used by DBOC.   

In a November 18, 2007 opinion piece in the Marin IJ, Assistant Professor of 

Environmental Studies and Planning at Sonoma State University, Dr. Laura Watt,
 19

 observed: 

The 1976 legislation was actually the first use of the concept of “potential 

wilderness” by Congress.  The term is not described in the 1964 Wilderness Act 

itself, and no other agency uses it.  Essentially, “potential wilderness” is a 

placeholder, allowing areas with non-conforming uses to be added to wilderness if 

and when conditions change, without having to pass a new piece of legislation, 

and preventing new uses or developments from occurring.  In this case, it seems 

directed at keeping recreational motorcraft, such as jet-skis, out of Drake’s Bay. 

 

The Service’s decision to not renew the existing oyster lease in 2012 is simply 

that: an administrative decision.  It is not required by the Wilderness Act or the 

1976 wilderness designation, nor is it compelled by any current scientific findings 

of damage.  Furthermore, it is a decision made in a vacuum, without considering 

the potential impacts this closure could have on the sustainability of the working 

agricultural landscape of West Marin, both within the park boundaries and beyond 

it. 

Commenting on allegations that “. . .  the presence of the oyster farm is undermining 

wilderness protection in Point Reyes,” Dr. Watt concluded: 

Nowhere in the legislative history does anyone object to the oyster farm, nor give 

any indication that wilderness designation would be hindered by its continued 

presence. There is no need for the Park Service to “downgrade its protective 

status” . . . it could simply remain designated as potential wilderness indefinitely. 

                                                 
19

 The full opinion can be found at: www.marinij.com/ci_7495904?source=most_emailed. 
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IV. THE WILDERNESS ACT PROVIDES FOR THE CONTINUATION OF STATE 

AND PRIVATE INTERESTS IN PRIOR NONCONFORMING USES IN 

WILDERNESS AREAS AND FOR NPS TO COOPERATE WITH 

MANAGEMENT SO AS TO MITIGATE THEIR EFFECTS ON WILDERNESS 

CHARACTERISTICS IN THOSE AREAS. 

The Wilderness Act, 16 USC Section 1134 requires the Secretary of [Interior]
20

 to provide 

continuing access to nonconforming occupancies surrounded by wilderness areas as follows: 

“(a) access. . . 

  In any case where State-owned or privately owned land is completely 

surrounded by national forest lands within areas designated by this chapter as 

wilderness, such state or private owner shall be given such rights as may be necessary 

to assure adequate access to such State-owned or privately owned land by such State 

or private owner and their successors in interest. . .”  [Emphasis added] 

 

and 

 

“(b) In any case where valid mining claims or other valid occupancies are wholly 

within a designated national forest wilderness area, the Secretary of Agriculture shall, 

by reasonable regulations consistent with the preservation of the area as wilderness, 

permit ingress and egress to such surrounded areas by means which have been or are 

being customarily enjoyed with respect to other such areas similarly situated.”  

[Emphasis added] 

 

A sensible interpretation of this section would require that the Secretary of the Interior is 

obligated to continue to provide the State of California and its licensee, DBOC, with the access 

and facilities it has customarily enjoyed for the cultivation of its oyster beds in the water and on 

the subsurface of Drakes Bay so long as DBOC continues as a licensee of the State in good 

standing. 

V. FEDERAL LAW REQUIRES THAT DRAKES ESTERO AND OTHER PARK 

LANDS BE MANAGED IN ACCORDANCE WITH MANAGEMENT PLANS 

ADOPTED PURSUANT TO PROCEDURES PROVIDING FOR PUBLIC INPUT. 

Although the NPS announced preparations for a new updated General Management Plan 

in 1997,
21

 the 1980 General Management Plan quoted above remains in effect. PRNS is bound to 

                                                 
20

 Section 3 of the Wilderness Act provides that, where appropriate, references to the Secretary 

of Agriculture shall be deemed references to the Secretary of the Interior. 
21

 The 1997 announcement gave the fact that rancher reservation of use and occupancy were 

expiring as a reason for the update.  Section 2.3.1.12 of the NPS 2006 Management Guidelines 
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manage in compliance with the 1980 GMP unless and until an environmental assessment is 

prepared of any change that will have a significant impact on the environment.  There can be no 

doubt that eliminating DBOC would have a significant impact on the environment as that concept 

is used in administration of the National Environmental Policy Act.  

In addition, under the 2006 NPS Management Policies pertaining to Wilderness Resource 

Management, the PRNS Superintendent is required to: 

. . . develop and maintain a wilderness management plan or equivalent planning document 

to guide the preservation, management, and use of these resources.  The wilderness 

management plan will identify desired future conditions, as well as establish indicators, 

standards, conditions, and thresholds beyond which management actions will be taken to 

reduce human impacts on wilderness resources. 

 

. . . Whether prepared as a stand-alone plan or as part of another planning document, all 

wilderness management plans must meet the same standards for process and content as . . 

. .  Wilderness management plans will be supported by appropriate documentation of 

compliance with the National Environmental Policy Act and the National Historic 

Preservation Act.  The plan will be developed with public involvement and will contain 

specific, measurable management objectives that address the preservation and 

management of natural and cultural resources within wilderness as appropriate to achieve 

the purposes of the Wilderness Act and other legislative requirements. Section 6.3.4.2. 

[Emphasis added] 

 

The future of the DBOC should be established either in a Wilderness Plan or in an 

updated GMP by means of the processes prescribed in the law for public participation and 

transparency rather than by backroom meetings and exchanges of correspondence with 

groundless and erroneous legal conclusions.   

Section 2.3.1.5 of the 2006 NPS Management Guidelines describes the nature of the 

public involvement required in the planning process: 

Members of the public- -- including existing and potential visitors, park neighbors, 

American Indians, other people with traditional cultural ties to lands within the park, 

concessionaires, cooperating associations, other partners, scientists and scholars, and other 

                                                                                                                                                             

provides that GMPs are to be “be reviewed and amended or revised, or a new plan will be 

prepared, to keep them current.”  It continues by saying that GMP “reviews may be needed every 

10 to 15 years” or “sooner if conditions change significantly.” Under the described circumstances, 

a 12-year delay in producing a GMP is unacceptable.   
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government agencies – will be encouraged to participate during the preparation of a 

general management plan and the associated environmental analysis.  Public involvement 

strategies, practices, and activities will be developed and conducted within the framework 

of civic engagement. . . . . 

* * 

The Park Service will use the public involvement process to  

 share information about legal and policy mandates, the planning process, issues, and 

proposed management directions, 

 learn about the values placed by other people and groups on the same resources and 

visitor experiences, and  

 build support for implementing the plan among local interests, visitors, Congress, and 

others at the regional and national levels. 

 

The NPS regulations for Wilderness Preservation and Management provide in Subsection 

6.3.4.2 that: 

 “The Superintendent of each park containing wilderness resources will develop 

and maintain a wilderness management plan. . .” 

 

 The park’s wilderness management plan may be developed as a separate document 

or as an action component of another planning document. . .” 

 

 “Wilderness Management Plans will be supported by appropriate documentation 

of compliance with the National Environmental Policy Act and the National Historic 

Preservation Act.  The plan will be developed with public involvement. . .”. 

 

We are unaware of any wilderness management plans for PRNS with documentation of 

compliance with the National Environmental Policy Act and the National Historical Preservation 

Act other than the 1980 General Management Plan. Unless and until an updated GMP/EIS is 

produced or a Wilderness Plan adopted, NPS should continue its management of PRNS, including 

its wilderness and potential wilderness areas, in accordance with the 1980 GMP.  

VI. WILDERNESS IS RARELY PRISTINE AND INCLUDES THE INTERACTION 

OF NATURE WITH HUMANITY OVER THOUSANDS OF YEARS, WHICH 

SHOULD BE REFLECTED IN THE NPS MANAGEMENT OF WILDERNESS 

FOR ITS HISTORICAL, CULTURAL AND ECOLOGICAL VALUES.  

PRNS management of a wilderness area should recognize its historical, cultural and 

ecological values, including in this instance, those values as they are associated with aquaculture. 
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Archeological studies in North America over the past decades have uncovered the extent 

to which the continent was occupied, developed, used and modified in pre-Columbian and 

prehistoric times by its native occupants.  The extensive shellfish middens found along the shores 

of Drakes Estero and the other esteros and Tomales Bay are evidence of this.  They highlight the 

importance of shellfisheries as a resource for these prehistoric Miwok and other peoples.  

The same shellfisheries continue as an important resource of the people of California 

today.  Not only does DBOC produce an estimated 35-40% of the oysters harvested in California, 

but also DBOC and the Hog Island Oyster Company and other oyster producers on Tomales Bay 

have established the reputation of the area, which attracts visitors to PRNS who maintain the 

economic viability of the local communities adjacent to the Park.  The oyster producers, including 

DBOC are significant contributors to the economic health of PRNS and its supporting 

communities as an organic whole.  

In addition, DBOC has itself introduced educational materials relating to the history of 

oyster aquaculture and its ecological significance.  DBOC has encouraged visits by and made 

presentations to schools and other groups on these subjects.   

The validity of a more nuanced approach to wilderness has been expounded in a number 

of recent articles, including one by Dr. Watt that deals expressly with PRNS entitled “The 

Trouble with Preservation”.
22

 We urge NPS to participate in the expansion of other such efforts 

and to include them in its updated GMP.  This could usher in an era of cooperation between NPS 

and the local agriculture and aquaculture, or mariculture, community to their mutual benefit and, 

more importantly, to the benefit of the many PRNS visitors. 

VII. CONCLUSION. 

In reality, continuation of prior nonconforming uses in wilderness and potential 

wilderness areas is not infrequent.  Continuation of prior nonconforming uses does not in and of 

itself encourage the spread of new incursions because they are by definition “preexisting.”  On 

the contrary, allowing prior nonconforming uses in wilderness or potential wilderness areas 

                                                 
22

 The Trouble with Preservation, or Getting Back to the Wrong Term for Wilderness Protection: 

A Case Study at Point Reyes National Seashore, by Laura A. Watt, APCG Yearbook, Vol. 64, 

2002.  The paper is posted on the Community Conversations page at www.marinwatch.org. 
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encourages the enlargement of wilderness because it enables creation of wilderness areas without 

the destruction of beneficial preexisting activities.
23

  

The NPS is required to prepare an Environmental Impact Statement in connection with 

update of the 1980 General Management Plan.  Unless NPS forces DBOC out in the meantime, a 

full and accurate environmental review in connection with update of the 1980 GMP will 

demonstrate that oyster cultivation in Drakes Estero is an example of a beneficial preexisting 

activity that should be permitted to continue as a preexisting nonconforming use in a potential 

wilderness area, an area that is, in all other respects, managed as wilderness. 

                                                 
23

 Examples include the five High Sierra Camps and Ostrander Ski Hut in the Yosemite 

“potential wilderness” area. In the Watt compilation of Drakes Estero legislative planning and 

history, she notes that at the same time as the hearings on the PRNS legislation, the NPS Director 

recommended that the High Sierra camps were “believed to be fully compatible with the purpose 

and mission of the national parks” and that there were no plans to discontinue their uses.  See 

p.6. 


