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CORPORATE DISCLOSURE STATEMENT (FRAP 26.1)
The California Farm Bureau Federation, the Marin County Farm Bureau, the
Sonoma County Farm Bureau, Food Democracy Now, the Alliance for Local
Sustainable Agriculture, the Tomales Bay Oyster Company, and the Hayes Street
Grill do not have any parent corporations and no publicly held corporation owns
10% or more of their stock.
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STATEMENT OF AMICI’S IDENTITY, INTEREST, AND SOURCE OF
AUTHORITY TO FILE
This brief is filed pursuant to Rule 29(a) of the Federal Rules of Appellate
Procedure. All parties have consented to its filing. Amici are:
William T. Bagley, a 60 year member of the California State Bar (Boalt Hall
- 1952) who, as an Assemblyman (1961 to 1974) in 1965 authored Assembly Bill
1024 transferring the Point Reyes tidelands to the National Park Service,
specifically reserving to the State’s “the right to fish.” That reservation applied to
the pre-existing oyster farm in Drakes Estero. Bagley’s interest in this matter is
both personal and legal. His comments on the Draft Environmental Impact
Statement [DEIS] in the form of a Declaration appear as Exhibit 3 [Ex 3] to the
Appendix at page 00020 [App 00020].
“Pete” McCloskey, another 60 year member of the California State Bar
(Stanford Law – 1953), as a member of Congress (1975-1983) coauthored the
Endangered Species Act and intervened with the Office of the President to secure
the 1970 Congressional appropriation that enabled the National Park Service to
acquire in 1972 the land and facilities onshore Drakes Estero used by the oyster
farm. His continuing commitment and interest in the Point Reyes National
Seashore is demonstrated in the Bagley, Burton, McCloskey August 2011 letter to
former Secretary Salazar, Ex 8, App 00095.
Phyllis Faber is a noted wetland scientist, who was co-chair of the Marin
County Prop. 20 effort in 1972 to form a Coastal Commission, and was a member
of the first North Central California Coastal Commission for eight years, chair for
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two years. She is also the co-founder of the Marin Agricultural Land Trust that has
protected almost 50% of Marin’s agricultural land through the use of conservation
easements. For over 40 years she has worked to preserve agriculture in Marin,
including in the coastal zone.
Mark Dowie is an award-winning investigative environmental and science
reporter and resident of Marin County. His interest “is in ensuring that public
policy and decisions impacting the environment are based on accurate facts and
sound science."
Tomales Bay Association is a 50-year old West Marin County
environmental organization that has been at the forefront of many environmental
issues throughout the years.1 Among other reasons, it supports DBOC as:
. . . a critical component of on-going habitat restoration projects for
Threatened & Endangered species, especially native oyster restoration
projects in SF Bay and elsewhere in the State, because it is the last operating
cannery in California and therefore the only readily available source of shell
in California.
Patricia Unterman dba the Hayes Street Grill, who committed to serve only
fresh fish, seafood and produce when she and her partner opened the Hayes Street
Grill in the Civic Center in 1979. In her words,
“Our mission was, and is, to stay as local as possible in selecting all our
ingredients. We know exactly where every fish and shellfish comes from,
who caught it or harvested it and how it was caught or harvested. We only
buy sustainably managed fish and shellfish. The loss of the oysters produced
by DBOC would have a devastating impact on our mission, our menu and
the expectations and pleasure of our customers. We cannot replace the
fresh, local, shucked oysters from DBOC.”
1

See Tomales Bay Association letter to the Court, Ex 9, App 100.
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Tomales Bay Oyster Company [TBOC] is one of two oyster farms located
on Tomales Bay in Marin County with retail shops along State Highway One. Its
retail and picnic area is at capacity and its customers will be adversely affected if
DBOC’s 50,000 customers attempt to visit TBOC. In addition, TBOC’s lease
payments and privilege use taxes are likely to increase or services decrease to
offset the loss of revenue from DBOC’s operation that goes into the State Trust
Fund that supports administration of the State’s aquaculture program.
Alliance for Local Sustainable Agriculture is an unincorporated association
of people who believe that “a diversified and healthy agricultural community is
important to our individual health and to our community’s and our nation’s safety,
economy and environment.” They are “advocates for the use of good science and
fair processes.”
The California Farm Bureau Federation and the Marin and Sonoma County
Farm Bureaus, which are active in the San Francisco Bay Area “foodshed,” are
nonprofit voluntary membership corporations whose purpose is, respectively, to
protect and promote agricultural interests in the State and in their Counties, and to
find solutions to the problems of the farm and rural communities. Their
participation as amici is an extension of their concern for the future of DBOC as
expressed in comments on the DEIS.
Food Democracy Now is a grassroots movement of more than 350,000
American farmers and citizens dedicated to reforming policies relating to food,
agriculture and the environment. They support DBOC because they support

vi
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“recreating regional food systems, supporting the growth of humane, natural and
organic farms, and protecting the environment.”
Marin Organic, founded in 2001, fosters “direct relationship between
organic producers, restaurants, and consumers” to strengthen the commitment and
support for local organic farms, such as DBOC.
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INTRODUCTION
The Drakes Bay Oyster Company is a treasured part of California’s coastal

zone in the Point Reyes National Seashore. Shellfish from Drakes Estero are an
important part of the San Francisco Bay Area’s world famous local, sustainably
raised food movement. Modern environmentalists hail Marin County and DBOC
as a model for sustainable agriculture. Consistent with Federal policies supporting
increasing the Nation’s supply of sustainably raised seafood, California, which
leases Drakes Estero to DBOC, has declared shellfish cultivation there to be “in the
public interest.”2
II.

ISSUES
At issue is the Secretary of the Interior’s Order of November 29, 2012

[Secretary’s Order] denying the Drakes Bay Oyster Company [DBOC or Oyster
Farm] 3 a permit to continue to operate in the Point Reyes National Seashore
[PRNS]. The majority decision fails to consider or answers wrongly these
important questions:
A. Does the “notwithstanding any other law” clause in Section 1244 insulate the
Secretary from compliance with the Federal Coastal Zone Management Act

2

Counsel for DBOC provided some comments on this brief, but it was authored by
the undersigned. Other than the undersigned, no person, party, or party’s counsel
contributed money to fund the preparation or submission of this brief.
3
“Oyster Farm” sometimes refers to the Drakes Estero farm under prior
ownership.
4
Section 124, P.L 111-88.

1
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[CZMA] requirement that federal agencies comply with the “enforceable
policies” of State coastal plans to the extent “practicable”? 5
B. Is the Secretary’s Order prohibiting aquaculture in Drakes Estero an
improper usurpation of the State’s constitutionally mandated, statutorily
retained and historically administered jurisdiction over fish and aquaculture,
including oyster cultivation, in Drakes Estero?
C. May the Secretary grant a permit solely for DBOC’s use of the land and
facilities onshore Drakes Estero, a permit that does not interfere with the
State’s aquaculture leases?
D. Is NEPA review required to ensure that the Secretary follows a fair and
transparent process when exercising the discretion to grant or deny DBOC
the permit authorized in Section 124?

III.

FEDERAL COASTAL ZONE MANAGEMENT ACT AND
CALIFORNIA COASTAL ZONE POLICIES REQUIRE DBOC BE
GRANTED A PERMIT IF “PRACTICABLE”
Citing and quoting Ness Inv. Corp., v. U.S. Dep’t of Agr., Forest Serv., 512

F2d 706, at 715 (9th Cir. 1975), the majority acknowledges that the court has
jurisdiction to review agency action for an abuse of discretion when the alleged
abuse “’involves violation by the agency of constitutional, statutory . . . or other
legal mandates or restrictions.’” The majority goes on to state that:

5

16 U.S.C. Section 1456(c)(1)(A).

2
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The Secretary’s decision did not violate any statutory mandate . . . . Section
124 . . . left [the Secretary] free to consider wilderness values and the
competing interests underlying a commercial operation in an area set aside
as a natural seashore. (Opinion, page 22 [Op22].)

Contrary to the majority decision, the Secretary’s Order does violate a
statutory mandate. The PRNS and DBOC are located in California’s coastal zone.
The CZMA requires that federal activities comply with the “enforceable policies”
of the state coastal plan “to the extent practicable.”6 The District Court found that
the decision to deny the Oyster Farm a permit was “agency action.”7 The
California coastal plan defines aquaculture as agriculture.8 With regard to
agriculture, the “enforceable policies” of the coastal plan provide that:
. . . lands suitable for agricultural use shall not be converted to
nonagricultural uses unless continued or renewed agricultural use is not
feasible . . ..”9
6

In addition, California Public Resources Code [PRC] Section 30003 provides that
federal agencies shall comply with the California Coastal Act “to the extent
possible under federal law.”
7
See the district court’s order at ER 27:23 – 30:2.
8
PRC Section 30100.2.
9
PRC Section 30242. See similar terms in the National Aquaculture Act of 1980
[Aquaculture Act], 16 U.S.C. 2801, et seq. It states a national policy requiring all
federal agencies “to encourage the development of aquaculture.” “Federal
consistency” requirements direct Federal agencies with jurisdiction over any
activity that may affect “the achievement of the purpose and policy of this chapter”
to “perform such . . . activity in a manner that is consistent with the purpose and
policy of this chapter.” 16 U.S.C. 2805(d). The National Marine Fisheries Service
[NMFS] asked that the Aquaculture Act be added “as relevant law to be considered

3
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Section 124 explicitly gives the Secretary authority to “issue a special use
permit” to DBOC. Unless Congress proclaims it has preempted State law, under
Article X of the United States Constitution the “notwithstanding any other law”
phrase in Section 124 cannot exempt the Secretary from compliance with
California law. And there is no basis for the Secretary to claim that it is not
“practicable” or “feasible” to comply with the State’s policy that requires that
aquacultural/agricultural uses continue in the PRNS. In City of Sausalito v.
O’Neill, 386 F.3d 1186 (2004), the Ninth Circuit found a “compelling reason” for
overturning a “consistency determination”10 that was based on a ground not
consistent “to the maximum extent practicable” with an enforcement policy in the
State plan. 386 F.3d at 1222.
Interestingly, CZMA requirements are described in the EIS and include the
policy of state/federal comity implicit in the Act, which is that the Act:
. . . provides states with the ability to review federal activities and federally
permitted activities, and ensure that such activities are consistent, to the
maximum extent practicable, with their coastal zone management plans.”

in . . . informing this EIS,” and said, “NMFS believes that the removal of the oyster
facility should be considered an action.” [Emphasis added.] EIS, Appendix D-4647, Exhibit 1 [Ex 1], Appendix page 00102 [App 00102]. Nevertheless, the
Aquaculture Act is not among the federal laws listed in the EIS, pages 53-59 [EIS
53-59], App 00007-14.
10
15 CFR Section 930.34.

4
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Also described in the EIS is the obligation of DBOC to file a “consistency
certification” if granted a permit, but there is no reference in the EIS to the federal
defendants obligation to file a “consistency determination” for an activity that
clearly violates an “enforceable policy” in the State coastal plan.11
En banc review is needed to ensure that the 9th Circuit decision concluding
that the “notwithstanding any other law” provision in Section 124 is not interpreted
as freeing the Secretary from compliance with the CZMA.12

11

EIS 57, Ex 1, App 00011.
This issue was not raised previously in this proceeding, however, 28 U.S.C.
Section 2106 authorizes courts of appellate jurisdiction to “direct the entry of such
appropriate judgment, decree, or order, or require such further proceedings to be
had as may be just under the circumstances.”
12

5
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STATE’S RETAINED FISHING RIGHTS ARE AN INTEREST IN
PROPERTY, A FORM OF EASMENT ON THE DRAKES ESTERO
WATER BOTTOMS
A. Secretary’s Order Conflicts With State’s Retained Fishing Rights.
The majority opinion overlooks key provisions in the Secretary’s Order

when it describes the case as nothing more than a:
. . . challenge to the Secretary of the Interior’s discretionary decision to let
the Drakes Bay [Oyster Company] permit for commercial oyster farming
expire according to its terms. . . . (Op 22-23)

In fact, the Secretary’s November 29, 2012 Order has two distinct aspects.
It:
(a) Denies the DBOC a permit to continue to occupy premises legitimately
under the control of the DOI, and
(b) Directs that DBOC cease cultivating shellfish without regard to the
State’s retained fishing rights and DBOC’s rights and obligations under
State leases for shellfish cultivation in Drakes Estero.
The Secretary’s Order directing that DBOC cease cultivating shellfish
contradicts the July 11, 2012 [July 2012] statement of intent of the California Fish
and Game Commission [F&G Commission] to lease the water bottoms to DBOC at
least through 2029:

6
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The Commission, in the proper exercise of its jurisdiction, supports and
continues to support the agricultural business of aquaculture, and to that end,
has clearly authorized the shellfish cultivation in Drakes Estero through at
least 2029 . . . in accordance with the Commission water bottom lease
granted to [the Drakes Bay Oyster Company].13

Even if the Secretary denies DBOC a permit for use of the onshore land and
facilities, the State can continue to lease and DBOC can continue to cultivate
shellfish in the Drakes Estero water bottoms. The loss of the last oyster cannery in
California would mean the loss of a source for the oyster shells used in San
Francisco Bay restoration projects and the fresh shucked oysters that are an
important part of the local organic food supply, but under the California
Constitution, Article I, Section 10, the United States must grant access to Drakes
Estero if it “serves a public purpose” and shellfish could be transported to a remote
location for processing.14

B. Fish and Game Commission Jurisdiction
The fishing rights the State retained when it transferred the PRNS tidelands
to the United States in 1965 include the right to continue leasing the Drakes Estero

13

Ex 2, App 00017.
See Tomales Bay Association letter, Ex. 9, App 00100 and “interest” of amicus
Hayes Street Grill.

14

7
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water bottoms for shellfish cultivation. The State’s retained right to lease the water
bottoms is “an interest in property,” a form of easement on Drakes Estero. This
was the contemporaneous interpretation of the 1965 bill by the parties in 19651966, 15 and it has been confirmed by over 45 years of usage since the tidelands
were transferred to the U.S.16
Officials at the highest level in the federal government have confirmed this
understanding of the scope of the State’s retained fishing rights. The 1972 Deed
transferred ownership of the onshore land and facilities to the United States “in
accordance with the terms of the “Offer to Sell Real Property.” The terms include
the 40-year RUO and said that when the RUO expired a permit could be granted
for continued occupancy of the property, provided:
. . . that such permit shall run concurrently with and terminate upon the
expiration of State water bottom [leases] assigned to [the Oyster Farm].

The U.S. Attorney General in a December 12, 1972 letter from then Acting
Attorney General Robert Bork to the Secretary of DOI Rogers Morton explicitly
approved the terms and conditions in the Deed:

15

Bagley comment on Draft Environmental Impact Statement [DEIS]. Ex.3 App
00020.
16
Great weight is given to contemporaneous and long-standing administrative
interpretations of a statute. See Amador Valley Joint Union High Sch. Dist. v.
State Bd. of Equalization, 22 Cal.3d 208 (1978) [administrative construction of
Prop 13] and State of South Dakota v. Brown,̘20 Cal.3d 765 (March 1978) [longstanding interpretation of the extradition powers and duties of the Governor].

8
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The title evidence and accompanying data disclose valid title to be vested in
the United States of American subject to the rights and easements noted . . .
which you have advised will not interfere with the proposed use of the land.

(ER 587.) In 1974 DOI further confirmed the federal understanding that scope of
the State’s retained fishing rights when it stated in an Environmental Impact
Statement on the proposed Point Reyes Wilderness Area that Drakes Estero could
never be given “wilderness” status because of the State’s retained fishing rights.
The history of the 1976 legislation designating Drakes Estero “potential
wilderness” is set out in the dissenting opinion.
These authorities were dismissed in the EIS as reflecting “confusion” over
the scope of the State’s retained fishing rights as “evidenced by comments received
during the public scoping process.” NPS resolved the “confusion” by consulting
with the California Department of Fish and Game [CDFG], a State agency within
the Natural Resources Agency that is responsible for administering the leases,
leases which under California’s Constitution are and can only be authorized by the
F&G Commission.17
In a 1951 Opinion, California Attorney General Edmund G. Brown advised:

17

EIS 9, Ex 1, App 00006.

9
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The Legislature does not have authority to delegate the power to administer
the Division of Fish and Game to any person or agency other than the Fish
and Game Commission established by the Constitution.18

Consistent with the policies reflected in the CZMA, in establishing PRNS in
1962 Congress specifically provided that the federal government may only acquire
an “interest” in State-owned property within the PRNS boundaries with the State’s
“concurrence.”19
C. EIS Sets Up A “Catch-22” for DBOC If Permit Granted
After an extensive planning and environmental review process under the
California Marine Life Protection Act,20 effective May 2010 the F&G Commission
adopted the “preferred alternative,” which allows “commercial aquaculture of
shellfish” in Drakes Estero. Regulations issued by the F&G Commission provide
that shellfish cultivation in Drakes Estero is only allowed if pursuant to a State
18

17 Ops. Cal. Atty Gen. 72 (February 20, 1950). Ex 4, App 00031. See also the
discussion of allotments for shellfish culture in 46 Ops. Cal. Atty Gen 68
(September 30, 1965), in which the Attorney General noted that “Oyster and
shellfish are ‘fish’, Section 45, and as such are subject to the prerogative of the
sovereign to protect and preserve them in such manner and upon such terms as the
Legislature deems best for the common good.” [Citations omitted.] Ex.5, App
00040.
19
See Pub. L. 87-657 Section 3(a) and 43 U.S.C. Section 1311(a) (states have
primary responsibility over management and use of submerged lands).
20
The PRNS Superintendent Don Neubacher and Chief Scientist Dr. Sarah Allen
participated in the process as members of a Stakeholder Group and the Science
Advisory Team, respectively. See
http://www.dfg.ca.gov/marine/mpa/northcentralcoast.asp and
http://www.dfg.ca.gov/marine/mpa/mpsat.asp.

10
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lease.21 Nevertheless, and inexplicably, all alternatives in the EIS that would allow
DBOC to continue to operate would condition the granting of a permit on DBOC
relinquishing its State leases.22 This set up a Catch 22 situation for DBOC in that
the EIS goes on to provide that:
Section 124. . . does not relieve DBOC of its obligations to comply with the
Marine Life Protection Act.23 [Emphasis added.]

Although we applaud this recognition that federal law cannot excuse compliance
with State law, this action is indicative of defendants’ lack of “good faith” in
preparing the never-completed EIS. The Secretary’s Order is ultra vires insofar as
it directs action that interferes with the State’s leases and DBOC’s rights and
obligations under its State leases and asserts rights DOI may not acquire without
the “concurrence” of the State.24
If there remains any question about the scope of the State’s retained fishing
rights, we urge the Court to refer the issue for decision to the California Supreme
Court pursuant to Rule 8.548 of the California Rules of Court for the Supreme
Court and Courts of Appeal.25

21

“. . . the commercial aquaculture of shellfish pursuant to a valid State Water
Bottom Lease and permit.” See
http://www.dfg.ca.gov/marine/mpa/nccmpas_list.asp.
22
Executive Summary, EIS, p. xxxii.
23
Supra.
24
See footnote 18, supra.
25
E.g., see Klein v. United States of America, 50 Cal.4th 68 [July 2010].

11
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IN THE ABSENCE OF SAFEGUARDS IN SECTION 124, NEPA
REVIEW IS REQUIRED BEFORE SECRETARY CAN ORDER
DBOC CLOSED.
Unlike the majority opinion, modern environmentalism recognizes that

“wilderness” as “an area where the earth and its community of life are
untrammeled by man,”26 is a romantic notion, a mythical place. The impact of
humans on the global environment is an irrefutable fact. Contemporary
conservationists, who are environmentalists, recognize that because of the role
humans have played over the centuries the land – and sea – must be managed, not
left to spin into a new ecological framework, one which will inevitably reflect the
changes flowing from human impacts over time, whether due to overharvesting of
native shellfish decades earlier or the current impact of ocean acidification.27
Most discouraging to the amici who participated in the earlier briefing is the
majority’s citing Douglas County v. Babbitt, 48 F. 3d 1495, 1505-06 (9th Cir.1995)
as holding that:
. . . NEPA did not apply to a critical habitat designation under the
Endangered Species Act [ESA] because it did “not alter the natural,
untouched physical environment at all and because the ESA furthers the

26

See the definition of “wilderness,” Section (2) of the 1964 Wilderness Act.
See the discussion “Environmentalism: Evolving Conservation Theories” in
amici brief in support of appellants appeal, pp 11-14, Ex 7, App 00075-78.
27

12
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goals of NEPA without demanding an EIS. Id. at 1505-06 (emphasis added)"
(Op 31)

The majority justified relying on the quoted Douglas language saying that in this
instance:
The Secretary's decision is essentially an environmental conservation effort,
which has not triggered NEPA in the past. . . . . . . “removing the oyster
farm is a step toward restoring the “natural, untouched physical
environment.” . . . . The Secretary's decision to allow the permit to expire. .
. “protects the environment from exactly the kind of human impacts that
NEPA is designed to foreclose. Id. at 1507,” [Emphasis added.]

The majority’s reliance on Douglas is misplaced. NEPA is not about
“restoring the ‘natural, untouched physical environment.’” Rather, the purpose of
NEPA is to “encourage productive and enjoyable harmony between man and his
environment,” to “prevent or eliminate damage to the environment,” and to “enrich
the understanding of the ecological systems and natural resources important to the
Nation"28 [Emphasis added.] NEPA does so by establishing a fair and open
procedure for considering the environmental consequences of proposed actions.
Citing Merrell v. Thomas, 807 F.2d 776, 777-778 (9th Cir. 1986), cert
denied, 484 U.S. 949 (1987), the Court in Douglas describes NEPA requirements
28

42 U.S.C. 4321.
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as:
.” . . a procedural obligation designed to assure that agencies give proper
consideration to the environmental consequences of their actions.” . . . The
EIS also insures that the public is informed about the environmental impact
of proposed agency actions. [Citations omitted.]29

The Douglas Court cites ESA provisions requiring the Secretary to:
. . . decide what area to designate as a critical habitat “on the basis of the
best scientific data available and after taking into consideration the
economic impact, and any other relevant impact, of specifying any particular
area as critical habitat.” [Citation omitted.]30
And in examining the statutory framework of ESA, the Court observes:
The ESA requires the Secretary to follow a clear set of procedures for public
notification and comment after he or she designates a critical habitat.”
[Citation omitted.]31

In contrast to the ESA and NEPA, Section 124 provides no procedure, much
less a procedure comparable to those provided by ESA or NEPA, to ensure that the

29

Douglas, supra, 48 F.3d at 1498.
Douglas, supra, 48 F.3d at 1497
31
Douglas, supra, 48 F.3d at 1497.
30
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Secretary’s exercise of discretion is both transparent and based on good science.
Without compliance with NEPA review requirements there is no basis to challenge
the Secretary’s decision if, in fact and effect, it is “arbitrary and unreasonable.”
Surely Congress did not intend to insulate the Secretary’s decision from
environmental review under NEPA when it was so very specific with references to
the National Academy of Sciences [NAS] Report and the Wilderness Act, and a
Congressional Committee directed NAS review of the science used in the DEIS.
En banc review of the Secretary’s decision is both appropriate and
necessary.
VI.

CONGRESS INTENDED TO ENABLE THE SECRETARY TO
GRANT DBOC PERMIT(S) NEEDED TO CONTINUE TO
OPERATE.
When DBOC purchased the Oyster Farm in December 2004, the assets

consisted of the years remaining on a 40-year RUO, short-term permits for a well
and a leach field and an expired permit for parking.32 As a condition of renewing
the permits in 2008, PRNS issued a single “permit” that incorporated the RUO, the
permits for well, septic and parking, and, for the first time, terms inconsistent with
the State leases for shellfish cultivation in Drakes Estero. For example, PRNS
capped shellfish production at the “current level”33 while the State leases provide

32
33

EIS vi, Ex 1, App 00005.
2008 SUP, Conditions of Permit 4)b)i). Appendix A to EIS, page 5.
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that production is to “be improved at no less than the minimum rate established by
Commission regulations.”34
In July 2010, DBOC requested a permit for use of the onshore land and
facilities only. DBOC objected to federal defendants’ expansion of the scope of
the “project” in the DEIS to include terms impacting shellfish cultivation in Drakes
Estero pursuant to State leases. The National Park Service [NPS] responded in the
EIS:
. . . DBOC’s goal that a new permit be limited to its onshore operations only
is inconsistent with section 124, which specifies that a new permit must
mirror the terms of the existing permit. . . .35

Implicit in the NPS interpretation of Section 124 is that Congress
(a) was aware of the expanded scope of the 2008 permit and (b) thus intended that
the permit needed for the onshore land and facilities be conditioned on the State, in
effect, relinquishing its retained leasing rights. The F&G Commission has not, and
under the California Constitution cannot, lawfully relinquish the State’s fishing
rights, nor can any other State agency, and Congress has evidenced no intent to
preempt State law.

34

Lease M-438-01, p 5, Paragraph C, Ex 6, App 00049.
EIS v, Ex 1, App 00004. NPS uses this interpretation to set up a catch-22 in
which DBOC either has no onshore facilities to support shellfish cultivation in
Drakes Estero or cultivates shellfish in Drakes Estero in violation of State law. See
the discussion in Section VII below.

35
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The context in which Section 124 was adopted; the elevation of a decision
that would ordinarily be made by the PRNS Superintendent to the level of the
Secretary; and inclusion of a requirement regarding use of the NAS Report on
defendants use of science and specific provisions regarding the effect of the
Secretary’s decision for purposes of the Wilderness Act all belie the defendants’
interpretation of Section 124.
The context for interpreting Section 124 includes several stages in an
obvious effort by federal officials and wilderness advocates to force closure of the
Oyster Farm by any tactic necessary, beginning with the San Francisco Field
Solicitor’s February 2004 Memorandum that Congress intended that Drakes Estero
be converted to wilderness when the Oyster Farm’s RUO expired:36
x The legislative history of applicable wilderness laws is set out in the dissent,
in which the Solicitor’s 2004 “legal analysis” is rightly described as
concluding, “bizarrely, given the legislative history . . . that Congress had
‘mandated’ elimination of the oyster farm.” [Emphasis added.] (Op 38-44,
dissent.) The Solicitor’s opinion is also disingenuous in that it implicitly
assumes that Congress could have and intended to terminate the State’s
retained fishing rights simply by designating Drakes Estero “potential
wilderness.”
x In 2006-2007, NPS began disseminating false claims that operation of the
Oyster Farm harms the ecology of Drakes Estero.
36

Solicitor’s Memorandum, ER 228-230.
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x In April 2008, NPS conditioned a permit for use of onshore areas on DBOC
accepting terms applicable to the submerged lands and NPS controls over
shellfish cultivation in Drakes Estero. Defendants’ false science was used to
justify including terms that impact shellfish cultivation in Drakes Estero.
DBOC’s acceptance of these terms under those circumstances is
understandable.
x The May 2009 NAS report finds NPS “selectively presented, over
interpreted, or misrepresented available scientific information on DBOC
operations by exaggerating the negative and overlooking potentially
beneficial effects.”
A grave injustice will be perpetuated that will, among other things, impact
DBOC, the community that supports local sustainable agriculture and State’s
shellfish production capacity if the government officials’ unconscionable conduct
that led to the use of “permit” rather than “permits” in Section 124 is allowed to
thwart Congress’ efforts to ensure that the decision on the Oyster Farm be without
conditions impeding the ability to operate successfully.37
En banc review is appropriate and necessary to ensure that federal
defendants’ egregious conduct is not rewarded with success.

37

For examples of the variety of interests negatively impacted if the Oyster Farm is
closed, see the amici brief in support of Appellants’ appeal, pages 8 – 11. Ex 7,
App 00072-75.
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VII. CONCLUSION
There is no basis in the text of Section 124 read as a whole and taking into
account the purpose it was intended to serve to conclude that the “notwithstanding”
clause frees federal defendants from the CZMA requirement that federal activities
in the State of California’s coastal zone “be carried out in a manner which is
consistent to the maximum extent practicable with the enforceable policies of
approved State management programs.”
Likewise, it is clear that the State retained the right to lease the Drakes
Estero water bottoms for shellfish cultivation. The Secretary’s Order is ultra vires
insofar as it directs action that interferes with the State’s leases and DBOC’s rights
and obligations under its State leases.
The “notwithstanding” clause does not excuse NEPA compliance, or exempt
federal defendants from compliance with State law. The scope of the “permit”
referenced in Section 124 must not be interpreted so as to violate State law or
frustrate Congressional intent that the Secretary have authority to grant DBOC any
permit needed to be able to continue to operate at PRNS.
En banc review of the September 3, 2013 decision is both appropriate and
necessary.
DATED: October 22, 2013

Respectfully submitted,

_/s/ Judith L. Teichman_____
Judith L. Teichman
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STATEMENT OF AMICI’S IDENTITY, INTEREST, AND SOURCE OF
AUTHORITY TO FILE
This brief is filed pursuant to Rule 29(a) of the Federal Rules of Appellate
Procedure. All parties have consented to its filing.
Alice Waters, chef, author, and the proprietor of Chez Panisse restaurant, is
an American pioneer of a culinary philosophy that maintains that cooking should
be based on the finest and freshest seasonal ingredients that are produced
sustainably and locally, such as shellfish from Drakes Bay Oyster Farm. She is a
passionate advocate for a food economy that is “good, clean and fair.” Over the
course of nearly forty years, Chez Panisse has helped create a community of scores
of local farmers and ranchers, such as the Lunnys, whose dedication to sustainable
aquaculture and agriculture assures the restaurant a steady supply of fresh and pure
ingredients.
Hayes Street Grill is a fish restaurant in San Francisco’s Civic Center
district. Drawing inspiration from old San Francisco grills in the financial district
when it opened in 1979, and using a unifying theme of fish and seafood, the
restaurant took the grill concept a step farther by seeking out local ingredients and
cooking them in a modern style so the “freshness and pristine quality of the fish,
produce, and naturally-raised meats” can “speak for themselves.” The loss of the
shellfish DBOC produces and sells in the San Francisco Bay Area would have a
devastating impact on the Grill’s ability to serve fresh shellfish.
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Tomales Bay Oyster Company [TBOC] is one of two oyster farms located
on Tomales Bay in Marin County with retail shops along State Highway One.
TBOC’s retail and picnic area is at capacity. The demand for oysters is too high for
the Tomales Bay oyster farms to meet even with DBOC in production. They do
not have the capacity to expand, and there is no other source for local shellfish.
TBOC customers will be adversely affected if DBOC’s 50,000 customers attempt
to visit TBOC. TBOC is also concerned about the impact on DBOC’s experienced
workers, who have been living and working in the community for as long as 30
years, and who are an integral part of the West Marin community and economy.
TBOC’s additional concerns are set out in comments on the Draft Environmental
Impact Statements [DEIS], a copy of which is attached to the Appendix as Exhibit
7.
Marin County Agricultural Commissioner Stacy Carlsen is concerned,
among other things, with the impact of closing DBOC on the lives of the children
and the working families who would be impacted, working families who are part
of the “social fabric of the community where they live;” of the impact on indirectly
related jobs in markets and restaurants; and the impact on the availability of fresh,
locally grown food for local markets. His additional concerns are set out in more
deal in his comments on the DEIS, a copy of which is attached to the Appendix as
Exhibit 5.
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The California Farm Bureau Federation, the Marin County Farm Bureau and
the Sonoma County Farm Bureau are nonprofit voluntary membership corporations
whose purpose is, respectively, to protect and promote agricultural interests in the
State and in their Counties, and to find solutions to the problems of the farm and
rural communities. The participation of the California Farm Bureau Federation
and the Marin County Farm Bureau as amici is an extension of their concern for
the future of DBOC as expressed in comments on the Draft Environmental Impact
Statement, which appear in the Appendix as Exhibits 21 and 22 respectively. A
copy of an undated letter to President Obama asking him to rescind Secretary
Salazar’s Order is posted on the Sonoma County Farm Bureau’s website. A copy is
attached to the Appendix as Exhibit 24.
Food Democracy Now is a grassroots movement of more than 350,000
American farmers and citizens dedicated to reforming policies relating to food,
agriculture and the environment. They want to support DBOC because they
“believe in recreating regional food systems, supporting the growth of humane,
natural and organic farms, and protecting the environment.”
Marin Organic was founded in 2001 by “a passionate group of farmers,
ranchers, and agricultural advisors to put Marin County on the map as a committed
organic county.” Marin Organic fosters “direct relationship between organic
producers, restaurants, and consumers” to strengthen commitment and support for
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local organic farms, such as DBOC.
Alliance for Local Sustainable Agriculture [ALSA] is an unincorporated
association of people who believe that “a diversified and healthy agricultural
community is important to our individual health and to our community’s and our
nation’s safety, economy and environment.” They are “advocates for the use of
good science and fair processes.” They are also the author of a proposed
“Collaborative Management Alternative” to the alternatives proposed by the NPS
in the DEIS/Plan, which was supported by 1750 commentators, including several
of the amici. ALSA’s comments on the DEIS include the Alternative. A copy is
attached to the Appendix as Exhibit 23.
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INTRODUCTION
There is no single voice that can speak for the “public interest” in

keeping the Drakes Bay Oyster Company [Oyster Farm or DBOC] open
until the Secretary of the Department of the Interior’s [DOI] Order to close
can be reviewed.
Closing the Oyster Farm would have a broad, negative and immediate
impact, on the local economy and the sustainable agriculture and food
industry in the San Francisco Bay Area, on the school children of the
workers who live in the housing units onsite, and, in the longer term, on food
security and the U.S. balance of trade. Closing down the oyster farm in
Drakes Estero, which has existed since the early 1930s, would be
inconsistent with the best thinking of the modern environmental movement
and further tear at the fabric of an historic rural community that the Point
Reyes National Seashore [Seashore] was created to help preserve.
On the other hand, the sounds of motorcycles racing by Drakes Estero
on the adjacent highway will not cease if the Oyster Farm is closed. The
ranches that surround Drakes Estero will remain in the area zoned “pastoral”
right up to its shoreline. California’s retained fishing and mineral rights in
Drakes Estero will still exist. Closing down the Oyster Farm would simply
be a mark in the “win column” for the National Park Service [NPS] and

1
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other traditional conservationists, wilderness advocates stuck in an archaic
and discredited preservationist paradigm, whose apparent aim is to convert
Drakes Estero to titular wilderness status at any cost.
This brief identifies a wide variety of public interests that will be
seriously and negatively impacted if the Secretary’s Order to close down the
Oyster Farm is not enjoined pending a decision on the merits of the case.
These interests are all part of the administrative record, in “comments” on
the Draft Environmental Impact Statement [DEIS] on a proposed Special
Use Permit [SUP] for the Oyster Farm. These interests were disregarded
when the Secretary based his decision on a false interpretation of Section
124;1 ignored the State’s fishing and mineral rights; and “was informed” by
discredited National Park Service [NPS] science despite Congress directing
that the National Academy of Sciences [NAS] review the science in the
DEIS.2

1

Section 124 of Public Law 111-88.

2

Counsel for DBOC provided some thoughts and comments on this
brief, but it was authored entirely by the undersigned. Other than the
undersigned, no person, party, or party’s counsel contributed money to fund
the preparation or submission of this brief.

2
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SHELLFISH AS A FOOD SOURCE IN CALIFORNIA
The practice and right of people to obtain nourishment from fish, in

particular mollusks such as oysters, which are relatively easy to gather, have
a long history and the rights have a unique character. There is DNA
evidence indicating that the first hominids to emigrate from Africa to the
Middle East, Europe and Asia emanated from a shellfish rich coastal region
of South Africa, Pinnacle Point, where many of their shell mounds have
been found. Similar shell mounds exist, of course on the shores of Drakes
Estero and Tomales Bay and similar inlets along the Pacific Coast.3
Fish generally, but shellfish in particular, have been an important food
source for California for centuries, where fish, fishing and fisheries are
managed as resources held in trust for the People of the State. The
California Constitution contains multiple provisions designed to protect the
3

Water’s Edge Ancestors: Human evolution’s tide may have turned
on lake and sea shores, by Bruce Bower, Science News, August 13, 2011,
pages 22 et seq. Appendix, Exhibit 1. Counsel for amici respectfully
requests that the Court take judicial notice of the exhibits in the Appendix
pursuant to Fed R Evid 201(c). All exhibits are easily accessible on the web.
Most of the exhibits are copies of “comments” on the Draft Environmental
Impact Statement that are part of the administrative record, which, because
of the circumstances under which this issue has arrived with the Court, has
not yet been assembled and submitted to the Court. That correspondence is
published on the Seashore's website:
http://www.nps.gov/pore/parkmgmt/planning_dboc_sup_deis_public_comm
ents.htm. A few other exhibits are copies of commentary in the press, not
evidence offered to prove underlying facts.

3
00080

Case: 13-15227

10/22/2013

Case: 13-15227

03/13/2013

ID: 8831249
ID: 8550035

DktEntry: 74-2
DktEntry: 30-2

Page: 81 of 113
(110 of 143)
Page: 12 of 37

interest of the People in fish as food. The California Fish and Game
Commission, which authorizes State leases for shellfish cultivation, is the
only body to which the California Legislature may delegate policy-making
authority. Article IV, Section 20. See 17 Ops. Cal. Atty. Gen. 72, at 78
(February 20, 1951).4 The Legislature must retain the People’s “right to fish”
in any transfer of the State’s tidelands. Cal. Const., Article 1, Section 25.
“Money collected under any state law relating to the protection or
propagation of fish and game shall be used for activities relating thereto.”
Id., Article XVI, Section 9. And shellfish cultivation pursuant to a State
lease serves a public purpose that would require the United States to provide
the State's lessee with a right of way to the water, even if the SUP is not
granted. Id., Article X, Section 4.
In upholding a 1919 statute that authorized the Fish and Game
Commission to regulate and control “the handling of fish or other fishery
products for the purpose of preventing deterioration or waste,” the California
Supreme Court elaborated on the importance of fish as food in California:
The public policy of this state in its relation to the food fish
within its waters has been clearly, consistently, and
unmistakably manifested through out the history of its fish and
game legislation. It aims at the protection and conservation of
food fish for the benefit of the present and future generations of
the people of the state and the devotion of such fish to the
4

Appendix, Exhibit 2, California Attorney General Opinion, 17 Ops.
Cal. Atty Gen. 72 (February 20, 1951).
4
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purposes of human consumption. . . . People v. Monterey Fish
Products Co. (1925) 195 Cal.548, at 557.
Today California is second only to the State of Washington in
shellfish production on the West Coast. Almost 40% of the oysters grown in
California and 50% of the Marin-County produced oysters are grown in
Drakes Estero. The Drakes Estero water bottoms are 55% of the water
bottoms in the State of California that are leased for shellfish cultivation and
85% of the shellfish growing area in Marin County and the San Francisco
Bay Area.5 Shellfish produced in Drakes Estero play an important role in the
local, regional and statewide economy, and there are no options for
relocating these oyster beds in California.6
III.

SHELLFISH IN DRAKES ESTERO
Shellfish from Drakes Estero are an integral and important part of the

Bay Area’s world famous local sustainable agriculture and food industry.
Closing down Drakes Estero as a source of fresh, sustainably raised shellfish
would wreak havoc with this industry. The California Fish and Game
Commission has said that it intends to lease the Drakes Estero water bottoms

5

Appendix, Exhibit 4. October 10, 2012 letter to Seashore
Superintendent Cicely Muldoon from California Fish and Game Director
Charles Bonham. [Exhibit 5 to Lunny Rebuttal Declaration, page 91 of
docket 80-1.]
6

Appellants’ Excerpts Of Record [ER] at ER0180 ¶ 66.

5
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at least until 2029.7 And the Commission can continue to lease the water
bottoms whether or not the Secretary grants the Oyster Farm a permit to
continue to utilize the onshore facilities.
However, if the permit for the onshore facilities is denied, the supply
of shellfish that local retail establishments depend on having available for
their customers will be interrupted; there will be a loss of employment for
many of the 31 workers employed by Oyster Farm, in particular the women
who work in the only oyster cannery remaining in California; and the loss of
five affordable housing units in an area where affordable housing is in
desperate short supply. Many restaurants and other retail establishments that
feature locally and sustainably raised seafood will have no alternative but to
cease including shellfish on their menus or import shellfish from distant
locations.8
In 1979 and again in 2004 the California Fish and Game Commission
found it “in the public interest” to renew the State leases for shellfish

7

Appendix, Exhibit 4: July 11, 2012 Letter from California Fish and
Game Commission to Secretary Salazar. [Also, ER0617.]
8

Appendix, Exhibit 5: Marin Agricultural Commissioner Stacy
Carlsen Comments on DEIS, Correspondence #51124.

6
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cultivation in Drakes Estero for 25 years.9 In a July 11, 2012 Fish and Game
Commission letter to Secretary Ken Salazar the Commission asserted the
State’s continuing right to lease the Drakes Estero water bottoms:
The Commission, in the proper exercise of its jurisdiction . . .
has clearly authorized shellfish cultivation in Drakes Estero
through at least 2029 through the lease granted to Drakes Bay
Oyster Company. The Commission will continue to regulate
and manage oyster aquaculture in Drakes Estero pursuant to
State law . . . .
Shellfish raised in Drakes Estero are only a few minutes or hours from
market and consumption. If oysters are no longer raised in Drakes Estero,
shellfish imported to fill the gap will travel great distances, e.g., from China,
Korea and uncertain locations of origin, “increasing the chances for food
safety problems, poor quality and product contamination” as well as adding
to the carbon footprint associated with their transportation.10 Importing
shellfish to replace those now grown in Drakes Estero will defeat the
principle of local sustainable farm production and food security and further
worsen the US trade balance.

9

See recitals in Exhibits 17, 18, 19, and 20 to Declaration of Barbara
Goodyear in Support of Federal Defendants’ Opposition to Plaintiffs’
Motion for Preliminary Injunction.
10

Marin Agricultural Commissioner Stacy Carlsen. See footnote 8,

supra.

7
00084

Case: 13-15227

10/22/2013

Case: 13-15227

03/13/2013

IV.

ID: 8831249
ID: 8550035

DktEntry: 74-2
DktEntry: 30-2

Page: 85 of 113
(114 of 143)
Page: 16 of 37

IMPACT ON SHELLFISH CULTIVATION ON TOMALES BAY
The Tomales Bay Oyster Compay [TBOC] and the Hog Island Oyster

Company are Marin County oyster growers with retail outlets located on
Tomales Bay. Their companies cannot meet the local demand for shellfish.
They already buy shellfish from DBOC and in some instances out of area.
“Closing DBOC will cause a loss of local shellfish production that cannot be
replaced.” The Tomales Bay growers were not contacted during the
environmental impact process about the economic or other impacts that
would flow from closing down DBOC.11
If DBOC is closed and no longer obligated to make lease payments or
pay other user fees to the State, other California shellfish growers, including
the TBOC and Hog Island will be required either to pay higher user fees or
receive reduced State services in support of their aquacultural operations,
which are paid for through fees deposited in the constitutionally-prescribed
trust funds.12
Due to State concerns about run-off from cattle ranches above
Tomales Bay, TBOC and Hog Island are not allowed to harvest oysters from
Tomales Bay when local rainfall is a half-inch or more. If DBOC is not

11

Appendix, Exhibit 6: John Finger, President and CEO, Hog Island
Oyster Company Comments on DEIS, Correspondence #52047.
12
See footnote 11, supra.
8
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available as a source for oysters needed to supply the retail shops on
Tomales Bay during these events, the retail shops will either have to close or
obtain oysters from out-of-area sources to meet the demand for oysters in
their retail operations.
Shellfish growing operations in Tomales Bay are at capacity. The
demand for fresh oysters is too high for Tomales Bay growers to meet even
with DBOC in operation. TBOC’s retail and picnic areas located alongside
Highway One are at capacity and cannot expand. They already “struggle
with parking issues and traffic congestion.” This is a comment on the DEIS
submitted on behalf of TBOC:
DBOC customer base of 50,000-plus people will also lose the
opportunity to be educated about the sustainable food
production that farmed shellfish represents. Our customers will
be adversely affected because former DBOC customers will
attempt to utilize our area if DBOC is closed. . . . Tomales Bay
oyster businesses do not offer oysters shucked and packed in
jars. Oyster consumers who prefer jarred oysters will be
disproportionately affected by the closure of DBOC, the State’s
last operating cannery. The EIS must consider the fact that
DBOC offers13 a product that cannot otherwise be supplied
locally . . . .
Similarly, the Bay Area restaurants that feature locally grown oysters from
DBOC will have either to cease serving oysters or stop featuring local
sustainably raised shellfish on their menus.

13

Appendix, Exhibit 6: Martin Seiler, Tomales Bay Oyster Company
Comments on DEIS, Correspondence 50395.
9
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IMPACT ON WEST MARIN SCHOOLS AND CHILDREN
LIVING AT THE OYSTER FRM.
In December 2012 Interim School Principal Jim Patterson and West

Marin School Principal Matt Nagle attended a meeting of “soon-to-bedisplaced workers” of the Oyster Farm and representatives of the DOI and
NPS staff. After the meeting Mr. Patterson wrote an open letter to President
Obama expressing frustration at the likely loss of the value of the school’s
work to close the achievement gap of the children of the workers who had
been given a 90-day eviction notice. He went on to say:
. . . As the meeting proceeded, however, I began to realize that
there were other issues that needed to be addressed.
The Secretary stated that he made his decision after
“careful consideration.” The staff explained that he made the
decision solely on the 1972 contract language and the
subsequent 1976 “potential wilderness” legislation. They stated
he did not even consider the scientific or environmental issues
that the government has spent tens of millions of dollars on.
This is probably what made the workers feel most
disrespected. They were hopeful when they heard of his visit,
but it turned out to be what they described as a 20-minute photo
op, without any real discussion, listening, questions or
understanding (he didn’t even go out on the water to see the
condition of “the pristine jewel” he is trying to save). I wish I
could remember the Spanish word for mockery, because that is
how the workers felt – mocked . . . .
Expressing many thoughts heard locally, Principal Patterson concluded:
This decision seems to go against everything . . . this
current administration stands for. Does it create jobs? No.
Does it address affordable housing? No. Does it help with
immigration? No. Does it support sustainable farming? No.
Does it help the economy? No. Does it help the environment?
No. Consider this: Drakes Bay Oyster Company supplies
oysters to a multi-million if not billion-dollar food industry in
California. Will that industry stop consuming oysters? No.
Oysters will be imported from Washington, Mexico, China.
The impact of our carbon footprint on the whole region and
10
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world will far outweigh any good that might
be gained from
turning this estuary [into] a wilderness.14
VI.

ENVIRONMENTALISM: EVOLVING CONSERVATION
THEORIES
The environmental movement is evolving. Chief Scientist for The

Nature Conservancy, Peter Kareiva, is a leading advocate for the need for
21st century conservationists to become more “people friendly” and to deal
with “working landscapes,” including fisheries. Writing with Michelle
Marvier, a professor of environmental studies at Santa Clara University, and
Robert Lalasz, director of science communications for The Nature
Conservancy, Kareiva pointed out that while parks and wilderness will
continue to be created the:
. . . bigger questions for the 21st century conservation regard
what we will do with . . . the working landscapes, the urban
ecosystems, the fisheries and tree plantations . . . . In
answering these questions, conservation cannot promise a
return to pristine, prehuman landscapes. Humankind has
already profoundly transformed the planet and will continue to
do so. [footnote omitted] What conservation could promise
instead is a new vision of a planet in which nature – forests,
wetlands, diverse species, and other ancient ecosystems – exists
amid a wide variety of modern, human landscapes. For this to
happen, conservationists will have to jettison their idealized
notions of nature, parks, and wilderness – ideas that have never
been supported by good conservation science
– and forge a
more optimistic, human-friendly vision.15

14

Appendix, Exhibit 8: Open Letter to President Obama from West
Marin School Principal Jim Patterson, as published in the Point Reyes Light
on 12/13/12.
15

“Conservation in the Anthropocene: Beyond Solitude and
Fragility”, Winter 2012 issue of Breakthrough Journal.
http://thebreakthrough.org/index.php/journal/past-issues/issue11
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In a Slate article, “Environmentalists Are Battling Over the Nature of
Nature,” author Keith Kloor asks, “[c]an modern greens loosen nature’s grip
on environmentalism.” He quotes a leader of the “modernist environmental
movement”, Emma Marris, as arguing “‘we must temper our romantic
notion of untrammeled wilderness’ and embrace the jumbled bits and pieces
of nature that are all around us – in our backyards, in city parks, and
farms.”16
Closer to home, in a September 12, 2012, guest column in the West
Marin Citizen, Sonoma State University Associate Professor of
Environmental Studies and Planning, Laura Watt, commented that what
makes the controversy over the future of DBOC “somewhat unique is that
both ‘sides’ are environmentalists:”
Because here in West Marin, we have two powerful
strands of environmentalism, wilderness advocacy and
sustainable agriculture, arguing over the same patch of
tidelands. . . .
After all, the wilderness status at Point Reyes is not in
danger here: Drakes Estero was designated potential wilderness
in 1976 and has been managed as wilderness ever since, with
the sole exception of maintaining the oyster rack structures,
which long pre-date the designation (and the park). The
“commercial operation” itself is on the shore, on land that is
historically part of the pastoral zone, and which is not part of
the wilderness designation. DBOC is part of a long history of
fishing and mariculture in West Marin, and many families have
2/conservation-in-the-anthropocene.
16

http://www.slate.com/articles/health_and_science/science/2012/12/
modern_green_movement_eco_pragmatists_are_challenging_traditional_en
vironmentalists.single.html
12
00089

Case: 13-15227

10/22/2013

Case: 13-15227

03/13/2013

ID: 8831249
ID: 8550035

DktEntry: 74-2
DktEntry: 30-2

Page: 90 of 113
(119 of 143)
Page: 21 of 37

maintained traditions of hiking the estero or kayaking its water
and then gathering around a picnic table to celebrate with a
plateful of oysters. For them, there is no either/or between
sustainable agriculture and the wild.
. . . an oyster even tastes wild, bringing the sharp
brininess of the sea to our mouths along with a deep
appreciation of place, like the idea of terroir in winemaking.
In closing Prof. Watt returns to a discussion of a new book on national
parks, Uncertain Path: A Search for the Future of National Parks, by
William Tweed, a long time NPS employee, who articulates a “strong need
for a shift in NPS management,” and argues “that the old idea of park
preservation as ‘keeping things the same forever’ no longer applies in
today’s evolving circumstances.” In this same vein, Prof. Watt says:
. . . I would argue that Point Reyes represents the future, as we
will increasingly need to reconcile the two “sides” of
environmentalism, finding new
ways for them to coexist and
complement one another . . . .17
Less poetic, but equally compelling is the comment regarding visitor
experience from the University of California Agriculture and Natural
Resources Department, Cooperative Extension, Marin County:
. . . Local producers, and regional and national consumers,
recognize Point Reyes and West Marin as a special place, one
with authentic foods of exceptional quality. . . . If embraced as
an interpretive opportunity, agriculture and aquaculture,
including both historic and current practices, could be a positive
addition to the other wonderful natural assets this unique
national seashore provides . . . .

17

Appendix, Exhibit 9: Realizing the potential, by Professor Laura
Watt in West Marin Citizen on 9/6/12.
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The DEIS states that preferred forms of visitor enjoyment
are those that are uniquely suited to the superlative natural and
cultural resources found in the parks. These preferred forms of
use contribute to the personal growth and well being of visitor
by taking advantage of the inherent educational value of the
parks. The NPS publication, Stewardship Begins With People
(Diamant et al. 2007) describes Point Reyes as . . . “a place that
can reconnect people to their natural heritage through a richness
of wilderness and recreational experiences; and a place that can
also reconnect people to the food they eat, the landscapes 18
where it is grown, and the honorable labor of producing it.
[Emphasis added.]
VII. SCIENTISTS AND OTHER SHELLFISH GROWERS SPEAK
OUT
Writing that an “anti-science mania is sweeping parts of the United
States,” water and climate scientist Peter Gleick of the Pacific Institute says,
“bad science leads to bad policy, no matter your political beliefs.” Using the
controversy over the future of DBOC as his example, Gleick points out that
good science could play a key role in the dispute over wilderness versus
local sustainable agriculture, but “we’re not getting good science:”
Science is not democratic or republican. Scientific integrity,
logic, reason, and the scientific method are core to the strength
of our nation. We may disagree among ourselves about matters
of opinion and policy, but we (and our elected representatives)
must not misuse, hide, or misrepresent
science and fact in
service of our political wars.19
A California shellfish grower, Phillip Dale of Coast Seafoods,
18

Appendix, Exhibit 10: University of California, Agriculture and
Natural Resources, Cooperative Extension Comments on DEIS,
Correspondence #51237.
19

Appendix, Exhibit 11: Bad Science Leads to Bad Policy, No Matter
Your Political Beliefs, by Peter H. Gleick, Water and climate scientist,
President, Pacific Institute, Blog in HUFFPOST San Francisco.
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commented that the [DEIS] “document and project troubles me deeply”
because of its failure to consider the “peer reviewed science” developed
through research “to identify and address both positive and negative impacts
resulting from shellfish culture.” He concluded:
With out the benefit of shellfish farmers fighting for good water
quality and healthy environment many20of the bays around the
nation would be in much worse shape.
Similarly, a Puget Sound shellfish farmer, Vicki Wilson, part-owner
of Arcadia Point Seafood, commented:
As a person trained in research methods (University of
Washington, 1983) who spent a career using science as a
touchstone for solid policymaking in government, I am
compelled to share my dismay at the continued and misplaced
credibility the DEIS gives to the work of the National Park
Services’ “scientists”. Proposing and analyzing alternative
courses of action for consideration by policy makers based on
flawed science (misused, selectively interpreted, incomplete,
purposefully ignored or undisclosed, etc.) is beyond reason.
Ms. Wilson went on to say that she found the following statement in the
DEIS equally troubling:
“The NPS fully considered DBOC’s interests in developing the
range of alternatives and impact topics that are addressed in this
EIS.” (Chapter 1, pp 22).
Any of the proposed alternatives in the DEIS will put DBOC
out of business: it is a bit of a stretch to imagine the “good
faith” behind this statement – perhaps
“considered and
discarded” would be more accurate.21
20

Appendix, Exhibit 12: Phillip G. Dale, Coast Seafoods Company
Comments on DEIS, Correspondence #33043.
21

Appendix, Exhibit Exhibit 13. Viki Wilson, Arcadia Point Seafood
Comments on DEIS, Correspondence #52025. Although it is beyond the
scope of discussion in this brief, we note that Section 124 specifically
15
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Thoughtful and detailed comments regarding deficiencies in the DEIS
both as an environmental document generally and because of the
inadequacies of the “science” set out in it were provided by or on behalf of
the Pacific Coast Shellfish Growers Association [PCSGA] and the East
Coast Shellfish Growers Association [ECSGA]. They, too, reflect an
underlying concern that mistaken “science” used to force closure of the
Oyster Farm could hurt the shellfish industry as a whole.
The ECSGA notes that the DEIS “fails entirely to mention or address
the negative social, cultural and environmental impacts that would result if
the farm is removed from Drakes Estero.” Along with a list of the benefits
to the ecology of Drakes Estero provided by the Oster Farm, it lists the
Oyster Farm’s role as “tourist attraction that explains to hundreds of visitors
annually how sustainable aquaculture can produce local, nutritious food in
harmony with nature,” and the “economic multiplier impacts that flow

provides that with the exception of a requirement that the Oyster Farm pay
the fair market value for the use of the property and possible inclusion of
recommendations of the NAS, the authorized permit is to be issued “with the
same terms and conditions as the existing authorization.” The “existing
authorization”, that is, the RUO, explicitly provided that a Special Use
Permit could be granted when the RUO expired so long as the Oyster Farm
has a State of California lease for shellfish cultivation in Drakes Estero.
Proposing a ten-year SUP with no renewal is another example of NPS
interpreting the law to facilitate closing down the Oyster Farm so Drakes
Estero will have full wilderness status.
16
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through the community” resulting from the employment opportunities and
income thus provided.22
A letter on behalf of the PCSGA describes the DEIS as
“fundamentally flawed” because of the failure to use “existing
environmental conditions as the baseline against which the alternatives are
measured. . . .” PCSGA described the DEIS “methodology” as “highly
speculative,” as not comporting with “applicable regulations guiding NEPA
implementation” as failing to “ensure that a decision regarding the proposed
action will be fully informed and well-considered,” and as skewing “the
discussion of environmental consequences throughout the entirety of the
document.” After some 17 pages of analysis, the authors express a thought
shared by many commentators:
Any one of the above-identified deficiencies render the DEIS
inadequate under NEPA. Cumulatively considered, these
deficiencies raise the question whether the DEIS’s conclusions
were carefully constructed to support a pre-determined outcome.
The DEIS . . . selectively cites evidence supporting conclusions
that continuing shellfish aquaculture operations will have
adverse environmental consequences, while ignoring or
dismissing contradictory evidence. The DEIS does not comport
with NEPA’s standards, and
does not reflect well on the
National Park Service . . . .23

22

Appendix, Exhibit 14:East Coast Shellfish Growers Association
Comments on DEIS, Correspondence #52027.
23

Appendix, Exhibit 15. Comments on DEIS on behalf of Pacific
Coast Shellfish Growers Association, Correspondence #52029.
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VIII. CYNICAL USE OF NEPA UNDERMINES SUPPORT FOR
ENVIRONMENTAL REVIEW AND RESPECT FOR
GOVERNMENT
A.

Examples: Wilderness Experience and Visitor Services.

There are two particularly pertinent examples of NPS ignoring,
manipulating or using very technical distinctions to avoid taking into
account facts that reflect positively on retaining DBOC as a permittee, one
relating to the impact of DBOC on kayakers who enjoy a “wilderness”
experience on Drakes Estero, the second to the educational value of DBOC’s
interpretive services.
A portion of the Drakes Estero tidelands is designated “potential
wilderness.” NPS and wilderness advocates say that the presence of the
oyster racks and boats and sounds associated with shellfish cultivation in
Drakes Estero have a negative impact on the experience of visitors to the
area designated potential wilderness. However, the commercial kayak
companies offering tours of Drakes Estero report a contrary reaction.
Despite risking retaliation for speaking out in support of a permit for DBOC,
the three kayak touring companies, who took a reported total of 221 guests
out on Drakes Estero in 2010, submitted both a joint comment and
individual comments reporting that many of their guests express
appreciation for the opportunity to see an example of sustainable
aquaculture. The companies reported that DBOC staff often explain to
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kayakers the importance of not disturbing the seals and provide backup
safety support when needed. They explained that NPS had
“misrepresent[ed]” the Oyster Farm’s sound impacts.24
The failure of NPS staff to contact the kayak companies for feedback
on their experience, and the failure to reveal in the Final EIS visitors section
the kayak companies’ support for the Oyster Farm experience, are brazen
examples of NPS avoiding information or ignoring comments inconsistent
with the decision to convert Drakes Estero to wilderness status by any means
necessary. The NPS acknowledges that there is no data to show the number
of individual kayakers that use Drakes Estero annually. But rather than
acknowledge the kayak companies’ comments about their clients’
appreciation for the opportunity to see a sustainable aquaculture operation,
the FEIS added “radios used by staff for music” to the list of distractions
from the wilderness experience for kayakers.
The opening paragraphs in the Visitor Experience Section describe
NPS-preferred forms of visitor use as including those which contribute to
personal growth and take “advantage of the inherent educational value of

24

Appendix, Exhibit 16: Kayak Tour Operators Comments on DEIS,
Correspondence #51105.
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parks”25 In her extensive comment on the “Visitor Experience and
Recreation” section of Chapter 3 in the EIS, Oyster Farm Manager Ginny
Lunny Cummings commented in detail on the opportunities for personal
growth and education that DBOC already provides. By way of credentials to
provide the interpretive services offered by DBOC seven days a week, she
cites her early experience as a NPS Interpretive Ranger at the Seashore, and
her degree in education and prior teaching experience. She challenges the
Seashore’s authority to say in the EIS that the “primary focus of DBOC is
the commercial operation for the sale of shellfish to restaurants and the
wholesale shellfish market outside the park.” She describes the ways in
which DBOC reaches out to groups and individuals with invitations for
educational tours. She urges NPS to “fully consider the adverse impact to
50,000 seashore visitors per year if NPS chooses to evict DBOC,” and asks
that a “more informed study be made” of DBOC’s contribution to “visitor
services:”
. . . Drakes Bay Oyster Farm is an interpretive goldmine that the
NPS should embrace, not eradicate. Our entire nation is
beginning to understand the social, environmental and health
benefits of supporting local farms, local farmers markets and
local sustainable foods. NPS/PRNS have one of the finest
examples right in the heart of the Seashore, in Drakes Estero,
where the wildlife, mammals, a pristine estuary and healthy
local food production coexist in harmony in Point Reyes
National Seashore. Let the citizens of our United States not
25

See the full quotation from the U.C. Extension Comments,
beginning on page 11, supra.
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loose this “pearl” of26an example of coexistence and harmony
with Drakes Estero.
The Final EIS dismisses DBOC’s interpretive services as “not a
visitor service.”27 The FEIS also makes no attempt to consider what the loss
of DBOC’s interpretive services would mean for visitors to the Seashore
because “data is not available to determine what percentage of DBOC
visitors” come to the Seashore “only” to visit DBOC.28 The FEIS misses the
point of how people actually use the Seashore. The beauty of the Seashore
is that it is composed of diverse uses: for example, a family can spend the
morning kayaking around Drakes Estero, stop for lunch and a tour of the
Oyster Farm, and then spend the afternoon at the beach. The presence of the
Oyster Farm enhances the appeal and educational value of the Seashore for
all—which is what NPS says it wants.
B.

Environmental Review: Yesterday “Yes”, Today “No”,
Tomorrow -?

NPS undermines support for the NEPA and environmental review
generally when it alternately says that environmental review will be done,

26

Appendix Exhibit 17: Ginny Lunny Cummings, Farm Manager,
DBOC, Comments on DEIS, Correspondence #52044 along with a sample
of “thank you” notes she received after a school group tour of the Oyster
Farm
27

FEIS at 269.

28

Id.
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and then that environmental review is not necessary, and when it asserts that
environmental review is required, and then denies that environmental review
is necessary.
Until recently, NPS supported the continued presence of commercial
oyster farming in Drakes Estero. In 1980, NPS published a General
Management Plan, which made it a goal “to monitor and improve
maricultural operations, in particular the oyster mariculture operation in
Drakes Estero.”29 In 1998, NPS approved an expansion of the oyster farm
facilities, finding that it would have “no significant impact” on the
environment.30 In 2005, however, NPS informed the Oyster Farm that “no
new permits will be issued” when the 40-year Reservation of Use and
Occupancy [RUO] expires in 2012,31 a decision made without the benefit of
environmental review. When the Oyster Farm asked for a SUP pursuant to
Section 124, NPS said that environmental review was required and set a
schedule for the process to be completed.
To comply with NEPA regulations and NPS’s own NEPA Handbook
a “Notice of Availability” for the FEIS is required and should have been
29

FEIS 65.

30

FEIS 66.

31

Federal Defendants’ Opposition to Plaintiffs’ Motion for
Preliminary Injunction page 5, lines 17-20. Also Lunny Dec. Para. 10.
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published by the U.S. Environmental Protection Agency by October 26,
2012. In fact, although the FEIS, dated November 2012, was made available
just before Secretary Salazar’s visit to the Oyster Farm on November 21, the
FEIS has never been officially published. Rather, at this stage, NPS and
Secretary Salazar assert that the “notwithstanding any other law” phrase in
Section 124 excused preparation of an EIS, and that the FEIS was used
merely to “inform” Salazar’s decision and Order.
By its actions, NPS induced the public and DBOC to invest time and
resources into participating in a scoping process and in commenting on the
DEIS. It may prove to be part of a pattern intended to wear down the
owners of DBOC emotionally and financially. Whether or not that is true,
the NPS last minute assertion that the Section 124’s “notwithstanding any
other law” clause excuses completing environmental review before the
Oyster Farm is denied a permit communicates disdain for those who
participated in the environmental review process. It is particularly
disrespectful of those commentators who took a significant amount of time
and made a genuine effort to respond in good faith to a request for their
input.
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Public Effort To Provide Helpful Assessment Of The
Environmental Impact Of DEIS Alternatives.

Comments on the Draft EIS came from people from all age groups
and walks of life and with a variety of interests.
Comments came from school children and from grandparents who
expressed appreciation for an easily-scheduled lecture on shellfish
cultivation given to their family on a summer outing to the Oyster Farm.32
The retired State aquaculture coordinator did a detailed review of the
DEIS sharing his “institutional memory” about the Oyster Farm and the
attention the State paid to its impact on the ecology of Drakes Estero, as well
as his expertise as a career aquaculturist.33 Three pages of comments
offering additions to or corrections of statements in specific paragraphs in
the DEIS is prefaced, in part, with this general comment:
The DEIS is a document that represents what happens when
working relationship fall apart and the parties who need to work
together in a cooperative manner no longer talk to each
other. . . . the DEIS is not an unbiased environmental review, it
represents how re-interpreting history and the legislative intent
of the original authors of Seashore legislation can be used to
further an agenda. . . . As the former [California State
Department of Fish and Game] Marine Aquaculture
Coordinator very familiar with aquaculture permitting issues
32

Appendix, Exhibit 18: Doug and Margaret Moore, grandparents,
Comments for DEIS, Correspondence #50078 and see attachments to
Cummings letter, supra, Exhibit 17.
33

Appendix, Exhibit 19. Thomas O. Moore, Retired California
Department of Fish and Game marine biologist and Marine Aquaculture
Coordinator Comments on DEIS, Correspondence # 51547.
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and an expert on the state aquaculture practices, given the 10year maximum time period allotted for an SUP for DBOC, all
the alternatives presented in this DEIS will put DBOC out of
business. Only a cooperative management alternative will
allow DBOC [to] secure the necessary permits and to remain in
operation. . . .
The University of California Extension Service personnel comments,
cited above, and comments from the nonprofit Marin Agricultural Land
Trust34 each provided in depth discussions of the consequences for
agriculture and the community of the alternatives set out in the DEIS. Other
examples include the comments of amici California Farm Bureau
Federation35 and Marin County Farm Bureau.36
One of the most creative commentaries came in the form of a
proposed “collaborative management alternative” submitted on behalf of the
Alliance for Local Sustainable Agriculture and, according to NPS statistics,
endorsed by some 1,750 commenters.37 This proposed alternative builds on
the suggestions of the scientists with the National Academy of Sciences and
the Marine Mammal Center that an interpretive center be established “that

34

Appendix, Exhibit 10.

35

Appendix, Exhibit 21: For California Farm Bureau, Elsa Noble
Comments on DEIS, Correspondence #51561.
36

Appendix, Exhibit 22: For Marin County Farm Bureau, Dominic
Grossi Comments on DEIS, Correspondence #51043.
37

FEIS: Appendix F, Table F-4, page f-14.
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would include exhibits on the ecology of the Estero, including its shellfish
mariculture,” and that a “collaborative adaptive management approach” be
used to managing shellfish cultivation in Drakes Estero. The Alternative
calls for relevant organizations, including the Oyster Farm, to work together
for the benefit of all. This Alternative would support the goals of the
National Shellfish Initiative announced by the Department of Commerce and
National Oceanic and Atmospheric Agency [NOAA] in June 2011. It would
protect the “desperately needed affordable housing for farmworkers on
remote Point Reyes ranches all while contributing to retention of the
“distinctive ‘sense of place and character’” that makes West Marin and the
Seashore a beloved destination.38
In the NPS response to the proposal, different aspects of the
“Collaborative Management Alternative” were rejected for typical
bureaucratic and “legal” reasons, summed up in this phrase, “because its key
elements lack legal foundation.” The allegedly “missing” elements include a
lack of authority to issue a renewable SUP, which, at least in part, depends
on a disputed interpretation of the reference to the “same terms” as the RUO
in Section 124. There is a reference to a claim that the State lacks authority
to lease Drakes Estero water bottoms for shellfish cultivation despite having
38

Appendix, Exhibit 21: Jeffrey Creque for Alliance for Local
Sustainable Agriculture Comments on DEIS, Correspondence ID: 51993.
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done so for some 80 years.
The Alternative was also rejected on the grounds that the primary
focus of the Oyster Farm is the sale of shellfish, which NPS deigns not a
“service” “offered to the visiting public to further the public’s use and
enjoyment of the Seashore.” This despite the Oyster Farm Manager’s
eloquent description of the Oyster Farm’s commitment to providing
interpretive services discussed above.39 Since the SUP is to replace an RUO
that explicitly stated that the onshore facilities were to provide interpretive
services, these are not legitimate justifications for dismissing support for the
Collaborative Management Alternative.
When the work of correspondents, who provide thoughtful comments,
is essentially disrespected, the environmental review process is rendered
meaningless and leads to distrust of the agency purporting to engage in
environmental review. It is not surprising that distrust of the agencies
motives is reflected in several of the more thoughtful comments on the
DEIS.

39

See Appendix, Exhibit 17.
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CONCLUSION
To spend what appears to be enormous amounts of money on a

process and then dismiss it peremptorily when ordinary people are feeling
the impact of the economic downturn, and low income workers are facing a
loss of jobs and housing, is akin to rubbing salt into the wound. Just as
Secretary Salazar’s visit to the Oyster Farm made a mockery of the workers’
concerns for their livelihood and home, Salazar’s dismissal of comments
offered during the environmental review process made a mockery of the
public interest in having the decision on the future of DBOC made after a
meaningful review process. This Court can best serve the public interest in
this case by issuing the preliminary injunction requested and returning the
case to the District Court along with instructions in which misstatement of
both pertinent facts and applicable law are corrected.
/s/ Judith L. Teichman
JUDITH L. TEICHMAN
Attorney for [Proposed] Amici
Curiae

DATED: March 13, 2013
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October 2013
Tomales Bay Association has been in existence since the 1960's and has been at the forefront of many
environmental issues throughout those years.
• We led the fight against a major 7-fold expansion of a local Landfill and effected the eventual closure of the
facility.
• We were directly involved in State Water Resources Control Board Hearings for Lagunitas Creek in 1982
and 1992, which led to Decision 1582 and ultimately the 1995 SWRCB Order 95-17 controlling water
rights, stream flows, and restoration of critical habitat and enhancing coho and steelhead (salmonid)
populations on Lagunitas Creek in Marin County
• We organized the first official coho and steelhead Spawner Surveys on Olema Creek, tributary to Lagunitas
Creek and within the GGNRA-Point Reyes National Seashore and have participated in ongoing surveys
on local streams.
• We have sponsored and/or constructed hands-on Salmonid Restoration projects including planting
thousands of willows and hundreds of trees, installing exclusionary fencing to restore riparian habitat,
designing removal of fish-passage barriers, etc., also within the jurisdiction of the National Seashore.
• TBA was the first group in West Marin to strongly encourage the National Park Service (NPS) to buy and
restore the former Giacomini Ranch. In fact, we dedicated an entire issue of our Tomales Bay Watershed
as a digest of the initial review by Phil Williams and Associates in order to help inform the public. We
continue to look forward to the restoration both as benefit to species habitat and for educational value for
the public.
As an important local environmental group, we object to the decision to close the Drakes Bay Oyster Company's
(DBOC) facility on Drakes Bay by terminating its NPS land-lease, primarily because the facility is within the
Pastoral Zone, just as the continuing and supported Ranch Leases within the Seashore. The National Park Service
has continued to harass the operator and block efforts to resolve issues related to the previous operators
shortcomings with the California Coastal Commission, and fabricated bogus reasons to justify closing the facility
under pretense of creating Wilderness Designation for the area the operator uses for a growing area, which is
actually completely separate from the NPS lease in question.
Additionally, the oyster operation (including both growing areas and processing facility) were seen as being
compatible with Parks Purpose and the Wilderness Designation by the drafters of the Acts that created the Park
and Wilderness Area. The oyster operation preceded the park and is seen as compatible, even if it is an existing
non-conforming use.
The continued operation in no way threatens the Wilderness Act, and its closure would in no way restore the area
to "wilderness." It is a valuable resource to local residents as well as visitors.
The Drakes Bay Oyster Company is a critical component of on-going habitat restoration projects for Threatened
& Endangered species, especially native oyster restoration projects in SF Bay and elsewhere in the State, because
it is the last operating cannery in California and therefore the only readily available source of shell in California.
The Park Service's positions, behavior and decisions in this matter have been arbitrary and capricious. Please
regard the DBOC request to reconsider without prejudice, as we think it has merit.
Sincerely,
Kenneth J. Fox,

President
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